FNADT L —> - Ny r—I v 7k
TRIPS & 20 4 ¥

[. [FUsIC

F—Z FF ) 7%, 2011 4RI AR TR T Tobacco Plain Packaging Act
(BUF. TTPP ) &\ 9,) ZHIEL. ¥ a3 0@¥En 5 74 e dkd
WL CT—EDRkEZMA L7z, 20 TPPEOHIED SIhE - 724
EIYNAZHEF—ANT )T EDF N, 2018 4E 6 HRIZ/ SRV
HEY D L TBE L7z, 20174E5 1A — A b5 ) 7 ARG 7
MED2 =2 = AN X T4 TEBLTUED 723007, ZOH B oI

1) AFaid, G55 2014 41U R ZEDRIRF BRI L 7245155 3C [Plain Packaging Ol
PAEI S KAFE — WTO T % i — ] o—#BIc, IMEBIEZ 17725 D TH b,

2) Panel Report, Australia — Certain Measures Concerning Trademarks, Geographical Indications
and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging (LLF .
[Australia — Tobacco Plain Packaging| & \» 9 .), WTO Doc WT/DS435/R; WT/DS441/R;
WT/DS458/R; WT/DS467/R (28 June 2018) .

3) Bryce Baschuk, “Tobacco Logo Ban Said to Get WTO Backing in Landmark Case”,
Bloomberg (May 4, 2017), https://www.bloomberg.com/news/articles/2017-05-04/wto-said-
to-uphold-australia-s-ban-on-cigarette-logos 28 (2018 4 12 H 26 HF%),
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AEETH 5 7225 ko SR VEFIC L - T HBINEOZ s s
ZElrol

Ly N axE. A=A b7 T EINGRER THBER L 7ok, EIBSERAR IS
HFH L7 2ORENZL D DOH, HER L ER L OB o5 (Investor
State Dispute Settlement) % i@ U 7z EFK 2 FIH L. WTO MME A, %
NaAZHOWNEHRT, A=A M TV T 2HFIRRLZZ L TH S, §FIC
T4y T YR T YT+ Y35 v F(Philip Morris Asia Limited) #1:1%.
1993 4E 124 — A b+ 5 ) 7 L FEH TRIUEN I BITY 128D TR P X 12
Aotzo Flaw 5OOEY 234 —Z F 50 7 OFIEISK LT WTO 1427 L
729

T4V T 'YV ATIT ) I Ty FAEAEE L2 MBEH 7 (&, A
EDHEFIFELH (abuse of right) &\ 9 B CHEENEZ D R h o 727212,
UM ZERNES T A2 HIEEBIC 74 2358 Lok 25 & 1Y
ZENTELRD o720 TNEFRIBAYIC, WTO OFHICBWTIE [HH0H
MBEE BT Bl (LR, [TBT el Lvi9o) & TR HEDOE S

4) Agreement between the Government of Australia and the Government of Hong Kong for
the Promotion and Protection of Investments (Hong Kong, 15 September 1993) .

5 w745, AT aT A, FIZAHAE, F2—1, £V AT TO52ETH S5
77 4 FIEBBPTHFA LD T, &HWIC 4 SOEDFRR ZFle L7z,

B O F5EE L5 &, TPP &1 Lo &3 2 B4 icow <, il LCTi) TRIPS
WA, i) TBT Wi, i) GATT 1994 #5228 T\ %o TRIPS i i#E L D3 &
A FECHT BHERTH Y. 77 74 FOgEE. BEDIMC D ERFICE T 28
SECTd 5 TRIPS e 27 4= (et g) 2P CTwbe TBT @Il 2w Tidk, §XTO
HAZEDS TBT W€ 21 G & 22 52 B4 E LTHIF T 5, GATT 1994 12DV T,
WNERABEHNCEIE T 5 34 DA EZEE LTWAEH, 4 ¥ FATYTIZIIMA T
Bl RERIEEHICTH 5 114 ML LT b,

6

=

7

—

Philip Morris Asia Limited (Hong Kong) v. The Commonwealth of Australia -Permanent
Court of Arbitration (PCA) / UNCITRAL Arbitration Rules 2010.
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B DM A1) (BLF. [TTRIPSHE] &v9d.) B L TIHITH
BRLAEWEN S N7z F#IC. TBT WhiE 22 0PI L <. TBT 1
5E 25 4= D [FBSE e (international standard) @ BRI D W THi 72 R RS H
ENp e Hi?, TRIPS BHiE 20 S0/ 2 ERAID THIREIC S iz,

Australia — Tobacco Plain Packaging S @ DL 4> . TRIPS € 20 5= D R
3% O EFATBY . REMZE U TS SICEDOEmIME L 720 AF
T A NaoTL—r - Xy =Ty 7B L, TRIPS 15 20 52 DF#HR
B A&wri% . Australia - Tobacco Plain Packaging 354 VLR O iam & A& T
JEBH L. TRIPS 1€ 20 LD EMREZ WD TERET 5.

KL ORI TDOE BN THE, ITE, Tb—r - R r—I 7k
M ERE OB RSO W TERT 5, TRV TlE. BEEHIBRIC BT 25
Bl &%, Australia — Tobacco Plain Packaging S+4-LLET O ifan % Mt 3§ 5, VT
1. Australia — Tobacco Plain Packaging F{F12 317 % TRIPS fih%E 20 5122V T
W EIMA. ZORFRE RS 5.

0. Ju—2 - Nuo—I2 T EHMEERE S DERRR

TRIPS 1#45€ 151 13, REREDMEHEIZONWT [H B HEIRLREmE L < IX
P—UCAZMOFEEIRLENLE LI —EARLMNT LI 0 TE L1
I Z DA, FEETAHZLENTEL DL T L, ZORGR. FRICH
W NBERED) . T B HIEROBOMERINT NS OREROM
B, L L TBHT LI LN TELLDET D, @%E@:;ofi%
W BT — A 2T 5 2 LA TERWEAIE, IEE.
:iofﬁﬁéntﬁ%ﬁ%ﬁ%®ﬁﬁ%ﬁtté_aﬁfééomﬁa

8) Panel Report, Australia — Tobacco Plain Packaging, paras. 7.254-7.263.
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ERE RIS Lo Tl A I LD TEDL LB BHOSGME LTERT AL
E0TEL] Y LEHRLTVE, ZFLTHEE 161 &1 BN O
FIEE. CORFEEHTOLRWTRTOEZED, UEEHFIN-EIEIRD
R AT — € A & Hl— I OG5 U — ¥ 22D —UEF .o
TA VLM T A LOfRE LTRAZEL SELBEZN0D 554612
3. oMM ERILT 2 BN 2 A5 5.1 ¥ L LT, MR RE L.
FITx U CERE DM 2 251k C X MR % MR A T 5 L BET 5o
COXHTHEIN TR LTI L=V - N Fr—J vV FOE A%
FHMNT L LE KEOREERIGER T 2 DA% O3 MW EHERED 72
DO WTO M E O FERRIIE ER T 5 & SRy NasttaEgR L2 Y,
INALKHORBEIPSTHE, TL—r - R Fr—Y U FZORPIE. 3530

9) TRIPS 1 7€ 15.1 4 Any sign, or any combination of signs, capable of distinguishing the
goods or services of one undertaking from those of other undertakings, shall be capable of
constituting a trademark. Such signs, in particular words including personal names, letters,
numerals, figurative elements and combinations of colours as well as any combination of
such signs, shall be eligible for registration as trademarks. Where signs are not inherently
capable of distinguishing the relevant goods or services, Members may make registrability
depend on distinctiveness acquired through use. Members may require, as a condition of

registration, that signs be visually perceptible.

10) TRIPS 1% %€ 16.1 4o The owner of a registered trademark shall have the exclusive right
to prevent all third parties not having the owner’s consent from using in the course of
trade identical or similar signs for goods or services which are identical or similar to
those in respect of which the trademark is registered where such use would result in a
likelihood of confusion.

11) Why Plain Packaging is in Violation of WTO Members’ International Obligations under TRIPS and
the Paris Convention (23 July 2009), para4.
http://www.tobaccolabels.ca/wp/wp-content/uploads/2013/12/Philip-Morris-Intl-Why-
Plain-Packaging-is-in-Violation-of-W TO-Members-International-Obligations-2009.pdf &
(2018 4 12 J1 26 HPBIEL) o
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oA A=V ELTHIL TR ATIFL)LT200THY P, /-
TL—=V Xy =Y Y I3 N AOEED R R T 5 Z & 2 iET 572
By NG OMFTE MEORFAE D25 TERSH ). T8 AR
Fr oMM 2 522D bOTH B AL Y,

INSOFEREFEMNTF B2, Foyasthid, MM ERED B O 5
FRPFHBEBIICH L, T L—r - N r—Y U FHPAET B ENHEE IS
WTHEEEERT 2 XKLz £9. 740y 7 - FVAR - ¥ —F
3 a7 )V (Philip Morris International Management SA) fhid. A 4 A @ P
HEhTdh b5 1) 7 (Lalive) #*5 [Plain Packaging & TRIPS| &9 #H T,
TV—2 - RN =T Y 747§ % TRIPS i L Ol E X PEIT D W T o3k
HE T (90 THEE] Lv)o) % 200947 HICZ o722 s [
L, S & TRIPS W2 T WTO I E o FEE 2 %512, 71—
Ry =YY IRED L) TERLT 00OV THM BB 2 I TWw»
5o U2, JTI (Japan Tobacco International) #hid. HE5EAYIZ3E 4 7 AR Y
FEMES B Td A Yz V7 = (Daniel Gervais) #d% 12 B IR HGE O EK %
WL Yoy 2 BREOWMEE WTF, [V vy @iE#] L))
132010 4F 12 Bizszdsh, 22 Th 7Y vEE L ZIZRMIC, Sl e
TRIPSHED FTT L= - o r =T v IR F N a0 % EiE %
WUAIZARE L T B 0R L T b,

12) Ibid, para. 2.

13) Ibid, para. 7.

14) FVTHT4) T - F)A A ¥ —F T aFVilEko i

15) JTI D720 Y v = % OB MF R,
Analysis of the Compatibility of certain Tobacco Product Packaging Rules with the TRIPS Agreement
and the Paris Convention (30 Nov. 2010), https://www.jti.com/sites/default/files/key-
regulatory-submissions-documents/submissions/eu/12gervaispdf % (2018 4£ 12 H 26
AT
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CD2ODWMEHICIE. T L—r -8y —T v 7@ TRIPS Wi KA %)
FTHEINAEHOTEIIEVAINT VL, A=A TEEILDTL—
VR =Y U IBREEALLD ETAEOFHELBIX. IhboftE
DFRIK L THEOBLE D S K& iT>Twb, 22T, UF, Tk 2h
5 2 D025 Y 2 %4 L. TRIPS W€ 20 D 5T I H i % 18 & 2555,
ErED D,

. TRIPS #%%E 20 x&F/NNIADTL—> - K\wo—I2 T

1. TRIPS 157 20 SED##R

TRIPS 1€ O BEEBLIE 12 B VT R o B8 & 22 % A% TRIPS 1€ 20
&TH Do MG [HIEOME LML, MoOREEE L O, 5k
C X BRI D 5 FHEIFR D A L <3 — Y X 2o HFE IR 2 i
A L —E A LIS %R 2 07 D B RIS X B SRR 7 S
WEDARBZHFONTE RS R, 2O Lid, B —E A% L
THHERIFET AR E. T OHEITIRD FE ORI — € X 235
THMEEIT, ThERONITLZERL, THZL2EMfETH
LEGIFLLDTIEA V] Y L L, BEOEE LOMAIZOWT, K A%
RIS D ARBIZWIT A Z L 2L TWD, TOELDFRFEIZONWTT )
THEHRE VT 2 EFICRETOENDHLOT, LN TlHE 2 L

16) TRIPS 1 72 20 4. The use of a trademark in the course of trade shall not be
unjustifiably encumbered by special requirements, such as use with another trademark,
use in a special form or use in a manner detrimental to its capability to distinguish the
goods or services of one undertaking from those of other undertakings. This will not
preclude a requirement prescribing the use of the trademark identifying the undertaking
producing the goods or services along with, but without linking it to, the trademark
distinguishing the specific goods or services in question of that undertaking.

438



FyoNanTv—r Xy r—3 v 7L TRIPS g5 20 4

DO, FHEAIIRRNT S,

(1) SYUTHREE DR

TRIPS 15 20 5ci% 15135 ] (encumber) &) HfEZ EHRL TR, =
O TWITF 5B &) FEO—#I 2 5, PR M 2 % (hampering) L
720 HIBR (limiting) L7z 0 § 28 RAFOFM A ERT b0 TL— ¥ - 28y r—
VTR ZOX) RN ERTOWT TR L, FEENZWIHITTH
20, L e AT L= - RN —T Y RN [11F]) (encumbrance)
WM T2ELTH, FL—r - 28y r—Y v ZiE I3 TRIPS W€ 20 5 T4%
1 2 455 72 B4 (special requirements) 12§%24% % Yo L7222%> T, 7L —
YRy =Y v 7080 R ERE. TRIPS 7 20 &0 EHKRTIE [
MWl F ] (unjustifiable encumbrance) (2§%249 %0 [A412] (unjustifiably)
DERIEBRA 2 HE TR T & 525 RO WO D 2 ML E LT,
TRIPS 17 20 5459 2 B0 3 D OBNLFERE DG L O 2 AL 1200 F %
bOTHELEVIRRTHL Yo LEAoT Tb—r RNy r—Y v 7o
I BEHEID 3B LDV EDIIFHYT L7280, ANLbDOTHL LW
)2 EIE D, E51T. TRIPS € 20 520 3 D OBIAFAHNC [AHIZ] @
BERA AT RIS R nE VI IKREREZZIFANL L LTH, 205
HTT VL= - R r—=U 7 lEB b DT ANDL ZLIZTERWEE
i

Y THEER, L= Ny sy =Y v FIE@EN N oneE kR D 72
5T ELTW5, HEOMIOMEEE D 72531 % 7% LoD TRIPS 1

17) 9 v, para. 33.
18) Ibid, para. 34.
19) Ibid, para. 35, ¥ = V7 = i3k, para. 37.
20) Ibid, para. 36.
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20 AT 2 2 L id, I ERER OFRANHER 2 iR 5 C & B KL,
WICZD LS RIHFRIELRIOTH S ERFTRALVY HIFPEY %SO
ThHhHLAREINLTZOIIE, BN OERZHBETE HFMD L ITHHEA
GHELTOWRITRE RSV, FL—r - Ny r—I v 7322008 TIh
ERELTWRWV, F1I12, FL—r - Nobr— v F)BiiRz gl 345
&V FFE S R R AT LT b0 55210, JIMMEHEZ 1RE L 7
WE D HIROD TR, BIZITHEX ¥ v =, FNTEELRENE L
SNBY, TNLORBETES#H LR TW AN,

(2) YT THRESDHRIR

DX BT THEED 20 FERITOWT, YT o iEERR 0T
ETTTu—FLTn5b, 7Y THEHRTIE, MHREMRIHKYT 5 3 D08
Z (RG] ofle LTwiz, Thbb, 1) MMowEkEe obtH. i) 5%
RN X B, i) B2 FEIRL @RS L 13— A R BoFEIR
B L A3 — ¥R LA 2 RE) A A B T X B EH 2 AL 21l
DFIEHRT VL, 2F ), T THEF THEN AL [T T4
R AZHHTT B DT AR L FAEAOBICHELET 201, Thbb,
AU TH B EHW LTz,

SR LTV o vy o i EE. F9 B A ECEY T  0 & Hk
Ly RIS WITFAAET 2089 &Il L. w2, AUTH L9089 i
Wi %, ¥y o i Tid 2% ] (special) &[5 (requirement)
ZOWTHHTTHML TS ?, [WiiF] (encumber) OFHWERE, 4

21) Ibid, para. 37.
22) Ibid., para. 38.
23) V)V i, para. 34.
24) Tbid, para. 35-37.
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7 A7 4 — N IEEERE % v T, [hamper, impede, or burden] & ## 3 2,
ZLTTY THEF L RIS, B —C2O@IN D 2B I T4I12X D,
PFIIEMER T H DO EEMEOD O LT 5 2 & 2P ST (impeded)
Wb LR 5 7

C OFFN B LD FINT & 0 b WEEZR IS, Fe 2 B X o THIIT S
N5 IEYUET 2B DHEET H2DEIPTH S, Y 2 VT = FEF T,
TRIPS 1#5€ 20 S DR % FMED 3 D DHNILT L b AL % b 0 L3Il L7
WO ZOEMRT VT o EEE ) TREELORERENTH D, Y
W REEE RSN T 200, FLTENDIT KT 20
HEW L7z BT RS LS RE E ) 22T 5. TL—v s Sy =Y
YU ERIFTAEELBLMLT Ta—F 2L WL T, 222 LYz
7 HEHF T EHLIZ O W TOVIEEMIEENEZ T WTO IEEICH 5
LwmLTws ®,

(3) IFEIEFDRIE

Vb v i 3. TRIPS 1% 20 4 % TRIPS i @ Bl o 0 & > T
HbHLEZD, L TIUL BEHIZED, ZOHEE AT TRIPS Wi 20 52 D #
MICEST AR, VA LATRE RS 2wEW)I 2 iz s Y, La

25) Ibid., para. 38.
26) Ibid, para. 48.

27) Mark Davision, “The Legitimacy of Plain Packaging under International Intellectual
Property Law: Why There Is No Right to Use a Trademark under Either the Paris
Convention or the TRIPS Agreement,” in Voon, Mitchell et al., Public Health and Plain
Packaging of Cigarettes, (Cheltenham: Edward Elgar, 2012) , pp. 93-94.

28) ¥z vy i para. 48.
29) Ibid, para. 74.
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L. SRR, WO E F 72 3P L ENC BIR 2 <L B ORI 72 ik R
i %47 ) MHF D B 720 ™, TRIPS 7 20 ORI BT 5 LHFEATIE
GATT20 %D Fh L3 % %, TRIPS 7€ 20 §21d. 7% (obligation) 7% i
ELTWBEDTHo T, BIFL (exception) ZHE L725ETIXRV, BN
(21E, TRIPS fih5E 20 §eid. WTO I ENC BEEE O3 LR 25, Fih 2 5
LD ARBITHTONTIE RS RVEELMNETL2DDTH L, L72d 5 Ty
TRIPS 1#45€ 20 S DFEE DAL IZRGROFH 2 151 T\ 5 2 & &2 EET 5 HiE
W HSZERNC S 5o BEHAZEOFEL, T NASEH S5 £ TIE WTO @)LV —
MIEET B EHEESNS Y,

(4) &

TRIPS 15 20 Sl RBEEORaHE L O AR 2 B0 & D ARSI T 5
NTELELEVWI L2 RET L, Yoy o EEERTL LI, 204k
HOMBUE, 9. IR EMHFICELT 2020 L. RIS, 20 X9 258
GEARDWHITICHE LT 202l L. RIS, 20 X)) EEI 2B 20112
AT AEAE. ABUITHTON TR0 E) a2 LR R s hna
Ll B 725 9 o Australia — Tobacco Plain Packaging FFLIRTIC S, 29 L7233

30) AB Report, United States — Measures Affecting Imports of Woven Wool Shirts and
Blouses from India (LT, [US-Wool Shirts and Blouses| & \» 9,), WTO Doc WT/DS33/
AB/R (25 April 1997), p. 14.  Also, it is a generally-accepted canon of evidence in civil law,
common law and, in fact, most jurisdictions, that the burden of proof rests upon the party,
whether complaining or defending, who asserts the affirmative of a particular claim or
defence.

31) Tania Voon and Andrew Mitchell, Submission by Professor Andrew Mitchell and Associate
Professor Tania Voon on the Proposal to Introduce Plain Packaging of Tobacco Products in New
Zealand (VL F. [ Proposal to Introduce Plain Packaging of Tobacco Products In New Zealand| *
V9 5) (5 October 2012), para. 36.
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BFED KA TRIPS 1€ 20 SO Eifi 2 Ho Tz o Ll Eh s, £
LT, MVREFAEORMEIE, TRIPS 5 20 &2 BIFMRIH L HIT§ 2 2 L3 T X
ZVOT, PVED FESEMEICOWTVREL 2T R 5 v,

2. TRIPS #%E 8 5%

(1) TRIPS % 8 skDMHAE

TRIPS fha 81 4 ™ 13, TIBENL, ENESoflE giEicyzy, &
R DRERE L OS2 % PR3 b DAL SRR I L OB I S B \ A &> C B 253
FIZBTF AL ZIEET 272D RELEEZ, SRS DOREEIZ D
WEIEAT AR ICBVT, 52D TE L] LW EAIZIRLTW
%o M), JGHEREEX 2 TRIPS 1 81 5D MEZ BV AL 2 LI L7z
A ARPES 0 72 OFEE AT TRIPS W OBLE & —3§ A HPHNTE v
HLEX ZARISEMT 52 & TR L2 Y, TRIPS HiE 8 4ci3 F2ihim 72z 4
HTERCESNENE L RD1ME N TH 0. MEEOHER K F%H
M BT R TIERAN D 5 5H7Z 25N TwE Y, LaL,
TRIPS 1€ 8 §c1&. TRIPS 152 7 4 (HW4) & 3612, TRIPS W ot

32) TRIPS 1% % 8.1 4o Members may, in formulating or amending their laws and
regulations, adopt measures necessary to protect public health and nutrition, and
to promote the public interest in sectors of vital importance to their socio-economic
and technological development, provided that such measures are consistent with the

provisions of this Agreement.

33) mEERSREEY S DRERSEHE] (Vv it 2012 48), p. 499.

34) Ibid.

35) TRIPS I# %€ 7 4c- The protection and enforcement of intellectual property rights
should contribute to the promotion of technological innovation and to the transfer
and dissemination of technology, to the mutual advantage of producers and users of

technological knowledge and in a manner conducive to social and economic welfare, and

to a balance of rights and obligations.
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DOBE T BH NIRRT HBICEE L 2T IR S 2 WIRARFERIZ 3R L Tw
LLDERLIENTEL Y,

(2) TRIPS f#E 8 kDEH

7)) THEE T, AR RS 2 7O IR ERIEE A IS 2 EATE
% E B LT b TRIPS Wi 81 5l MMM BEMEDO PRI XT3 % B0 2 e
L7zDTIR%L, 200BENSOZNEHIRT 23 0TH L2 & 2H/HT 5.
DF N, Y ARBUEEE L R IME R ST 5 -0 (necessary) b
OTHRIFIUE R ST, 20 L) ZfEiE TRIPS 22 # A (consistent) L7
TR L2V EVIEHTH LT, Yoy o5 E S, TRIPS i 8 4
OIFR %, 50 T L FERICHRL CTw b, SOICBEEEEAMEE W)
2 ODOHIBIZEIT 2 HEIZIR S, TRIPS #hE 8 5cid. GATT20 5D & ) 7= —
GBI TI3 7 < T TRIPS i DRI Z i _7- b DTH 2 L ¥ 2 %,

(a) HEMH

DBEVE (necessity) 13, AHARAED 720 OB A RARE O AR & K 5 B4R
B DHNET, BRGUEZRET 2720 OB L. JI I PEHE % /NI IR
FTEHLDOTHIERETHDEFRT S, L72AoT, TL—r - RoFr—T v
THEE DA 2 i) S B &) BRAIRILRIIZES T Tld v e, &
72D LX) BIEBEIEEEF ¥ 0 R— U RBYEELD X ) B0 XY D nv
BB FEPGET DI, TL—r - Ny =9 v B wEEo
Rz LT AnE EET 5 Y,

36) Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade
Organization, 3rd ed. (Cambridge: Cambridge University Press, 2013), p. 955.

37) 7Y i, para 41.
38) ¥z v i, paras. 50-53.
39) 7Y i, para. 42.
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5 ) TEEE Vb o i, TRIPS i€ 8 &0 LB % GATT20
DO UEVET A N & FBRICHHTT Ho TRIPS T 8 D T T O LEM: T 2
MZOWTOFFNUIFLEL RV 2os, Mo FHEO WTO o ksl +4bb,
GATT20 5D LENET A b DIJBIAS, TRIPS WhiE 8 ORI —EDH A K
T4 Y EEZTWS EHBTHWLS Y,

(b) EEM

TRIPS 152 & DAY (consistency) H720R.5 &, TRIPSHE 8 &id. MM
WES MBEOBE. FF12154 4 1758 20 LDOEED 120 DD 720
BT 2 Z L ZARF L VERRT 2, S 510, ARBELHESE2 HKY
OYETHFFEN ARV E FET 5 Y,

(c) &5

I TR E Vo)V 2 iEEE. TRIPS W 8 53 [lthsg 20 eiaxtd
L e BE L7z b DTl ERIZBIS 22 L2 0 TH D L FIRL T b,
GATT20 §hs— it 2Bl L Cnab 2 L LB 5, [6 UXBYE (necessary)
kwﬁ%%%ﬁbhfiw%ﬁ BITM I T S 5 HTRE & RIS TRl
Sha HEE IR L% 5 22D W THIMET D ETH b,

B GATT20 53 &7 TLEMEM 2 M) L7z L ¢, H#E (chapeau) T
B R O D FSERG IS B B HUE 2 3% T B 25 i) T TRIPS #7E 8
FIIF IO L) EENR V. OT, LEWIST 2 AFETIEEESE 9 o p
V) DT %0 GATT20 £, BINHETH %720, Z OB %
T2 BERBHE) ST 2 EEAEH 2 Y, LT 20X %
A L o EDPVEAEFOBRIAZIZ B Z L1k 5. LA L, TRIPS W& 8 &l

40) V= )brfl?ﬁ" 3 para. 81.

41) 5 TRki5H, para. 43.

42) fllll"ﬁo’éﬂl\ , supra note 32, p. 163.
43) AB Report, US-Wool Shirts and Blouse, p. 14
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BIMGEIHTIE % < FRIGIHTS %720, NEEDE - 72 A% BMED 720 DL
RIEEIZOWT, HVENZO L) RIBEPAETH D Z L&t L 2T
X% 570,

LA L. —#MIC TRIPS e 8 &, RO L HICHEEHELEZ NS
720, TN THEERL Y VT 2 WEFE O X ) ITLEME L EEE L v B
BEBRBED X RIS D LEDD B 2T TH 5. BB X 9 12,
Australia — Tobacco Plain Packaging LRI T2 > T b, TRIPS e 8 4% o
FUEFRT 57200 NRE LTRZ B WHEP RN FRFIhTwiz,

(8) TRIPS % 8 & 20 SRDfEEIR

TRIPS 13 8 DM Tt b EE 4 DX, TRIPS i€ 20 5 & OB
BIDZLTHD, TL—v - X =YV ZICBAT 208 TlE. SO5H
S TRIPS 15 20 5@ 3 H DSMTH B LB LE R L DTH S &
LCTWh, TOVEISTHE, TL—2 - 28y r—3 0 7 hUel e BRI 3%
ML, BT ERER T 2EME AL 2 EIETE D25 AU TIE R E Tk
T 5o %5 TRIPS i€ 8 52, MHHEAS AR 72D\ LE L3 %
WHI LD TEDLEVIMANLFENZEFSLTCWE25THb, 7275L [Z
NS OFEED TRIPS HEICHEAT LR ICBNT] LW FMUIHLI LD
BNTIE RS,

(a) TRIPS BEDENNRUIEA

TRIPS W 7 5= & 8 §eid. [l aE 20 S DM D 720 O BI# SR (context)
RS 5", EC-Trademark and Geographical Indication FA 12 B\ T,
TRIPS 17 81 4D JEHNCIE, I EAS#H: 2 AL BOR O HI % K3 % H

44) Andrew Mitchell and Tania Voon, “Submission on the Proposal to Introduce Plain
Packaging of Tobacco Products in New Zealand.” (2012), para. 22. Available at SSRN:
https://ssrn.com/abstract=2159555 28 (2018 4 12 H 26 H %) o
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PWEENTVD ZEDPEREINT WD, BERL, TOL) RAREROHR
RERT 572D 0% { OREE IS EMEOFPINC B 5 720, TRIPS e
Lo ERD B LDOTE RS TH S Y, T2, LMEICHET LY 1 —
YERI LS OIS 2 — i 2 BRI A & b, TRIPS 1o o sk
T OHIY (object and purpose) OFFRIZET 2 F20 ) 238 5hz 7, Zh
S A T, TRIPS W 7 4c & 81 flitak S 7z HiY & FIE. TRIPS Hh
305" ZMRT ABICLTBMEL AT IR 62V DOTH S E WTO /8
FUHERHLTWS Y,

(b) TRIPS BELARELEICET D R—/\E5

['TRIPS W & AL 2 F—=EF] LT, [F=1EF] £v,)
b TRIPS € 20 5D & IR % ¥ BARIICIZ, F—NESO4EKD

45) Panel Report, EC-Trademark and Geographical Indication, para. 7.246. These principles reflect
the fact that the agreement does not generally provide for the grant of positive rights to
exploit or use certain subject matter, but rather provides for the grant of negative rights
to prevent certain acts. This fundamental feature of intellectual property protection
inherently grants Members freedom to pursue legitimate public policy objectives since
many measures to attain those public policy objectives lie outside the scope.

46) A9 T A v 14— 5831 45 1 o A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.

47) Andrew Mitchell and Tania Voon, supra note 43, para. 22.

48) TRIPS 17 58 30 4o Members may provide limited exceptions to the exclusive rights

conferred by a patent, provided that such exceptions do not unreasonably conflict with
a normal exploitation of the patent and do not unreasonably prejudice the legitimate
interests of the patent owner, taking account of the legitimate interests of third parties.

49) Panel Report, Canada-Patent Protection of Pharmaceutical Products (VL F. [ Canada —

Pharmaceutical Patents | & \» 9 ), WTO Doc WT/DS114/R (17 March 2000), para.7.26.
Both the goals and the limitations stated in Articles 7 and 8.1 must obviously be borne in
mind when doing so as well as those of other provisions of the TRIPS Agreement which
indicate its object and purposes.

50) Andrew Mitchell and Tania Voon, supra note 43, para. 23.
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5 () 0 FNTHD, F—/VEF 450 [TRIPS lh 13 R EATE R o fe e
BHLTERELAZEZWITALDTRRL, PFAREJDOTHAVEN)
ZLIZbhbNIEET 5. L72A > T TRIPSHEAND T I v b A ¥ M EUD
THET 2L LI, HEid WTO EEO EROEFENOHERZ 5D, &1
DI TRTOMNIEEENDT 7 L AP IND L9 Bhi- b THET 5 2
ENWRETHY, ZHTRETHLEVD T EEMHERTH] Y L LT, WTO
ML D 2R i % O S B MER) & 3CRES % J510)°C TRIPS WS S L, g
TENBEREZLEBMT S, F—NEF5 (@) Fid. [EBEEO BN %H
BBl OB BT, TRIPS ThEDFBUEIR. FICZ OB L FHICEB S
N7z X ) COMEDBREROHIZIES LTHRT 230 35] ® &L,
TRIPS EDFBEN LD & ) IR ENLZREPIIOVTOF A FI4 v %
AL T2, SHIT, F=NEFRNELEN 3 F53E (@) ICX-oTHEE
ENBRE [RICENATE] (subsequent agreement) 1234244 5 H o & 1
EhBEDTHD Y,

(c) /&

TL— RSy =V Y ZICEIKT A TIE. TRIPS g 7 4 /2 08 8 4.
ZLTCRF=—NESZ# U T, A%#EEDHIE TRIPS 7 20 50 F TOW;
FEEMETE 2 LM L22Y 20X 9 % sk Australia — Tobacco Plain

51) F—/VE5 445 We agree that the TRIPS Agreement does not and should not prevent
members from taking measures to protect public health. Accordingly, while reiterating
our commitment to the TRIPS Agreement, we affirm that the Agreement can and
should be interpreted and implemented in a manner supportive of WTO members’ right
to protect public health and, in particular, to promote access to medicines for all.

52) F—=/"EE5 (a) 4% Inapplying the customary rules of interpretation of public international
law, each provision of the TRIPS Agreement shall be read in the light of the object and
purpose of the Agreement as expressed, in particular, in its objectives and principles.

53) Peter Van den Bossche, The Law and Policy of the World Trade Organization, 2nd ed.
(Cambridge: Cambridge University Press, 2008), p. 745 note 17.

54) Tania Voon and Andrew D. Mitchell, “Implications of WTO Law for Plain Packaging of
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Packaging FFCTHZDO T THY EiF S, ZIZFEBEOMmEEE T,

V. EiEHIRICEET 541

Australia-Tobacco Plain Packaging 47235853 5 LLailc, WTO FH-Tld v
bOo, ERINBUGFORGEEIIR 2 B & B U CTHEH 2520 7= 52T
bo REITIE. UHHFHZHHL. L=V - N r—I UV FIZHLT—ED
TRIE % 15372\

1. XFIIOFPEEEE 1976 Bt

(1) BHOER

AF T a KREL A7 OB TS SRk BBHE S e (BT, [NAFTA
v BEMLZOEIMEIALIHTHS Y, AF v aid, KELD
NAFTA ffi#i 2B T, HEEIRL L9 & Lz D70 AIMMEREC
M9 2 2% 2 aENBEOBIED. NAFTA e & —33 5 & 9128 % 35
VEDRH oo ZO—BEE LT, A% 313 1991 4RI [RESEM EMERFLY, O
#9:] (Ley de Fomento y Proteccion de la Propiedad Industrial) * & v 9 #: %
il Ly 1994 412 NAFTA fIAIC A b THIEL 72 7,

Tobacco Products,” in Voon, Mitchell et al, Public Health and Plain Packaging of Cigarettes,
(Cheltenham: Edward Elgar, 2012), pp. 122-123.

55) 1992 4E 12 A 17 HIZEA S, 199445 1 A 1 HIZHERI L7,

56) 3§k C k. Law for the Promotion and Development of Industrial Property X & Law on
the Promotion and Protection of Industrial Property (BLF. [LPPLI& w9 ,) & FIFRE .
AEGCIIBED LPPL 2 WA Z L LT 5,

57) Bill F. Kryzda and Shaun F. Downey, “Overview of Recent Changes in Mexican

Industrial Property Law and the Enforcement of Rights by the Relevant Government
Authorities,” Canada-United States Law Journal, vol. 21: 99 (1995), pp. 101-2, 314.
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SO [ PEMEIREL, O] 28 1991 SEICHlE SN B £ T, AF T3
DM PEC S % BB 2P 11976 £58WHREIED: ] (Ley de Invenciones y
Marcas 1976) ® T V), R#EERNAY DR @A 727 T D 1976 4£5
MHRGAE: O F U ESEM FEME L XT3 2 PR 2355 <. 1989 4E 1K E- S0 EED
(USTR) 13, 2% ¥ 2 & R RE (priority watch list) 125748 L 72 %,
Z OB A F T apERSES & ERE B EFIANOGTRIAEZ D . KRENIBEEE
BT RED S A %Y aZBI L2 Y,

(2) =R

W 1976 FEFEWIREEIE D 127 S & 128 5K X IR & 7 o 720 127 52130
MED T 4 £ % — (licensor) DD, AF T35 1% ¥ — (licensee)
DOPEEE (Mexican marks) &3EET, LT, 54 &Y —ORGHEE & A& 128
FIUHEDOLNLVIRY) . WAL A EOREED X F 2 o THME S N/-REmicfE
AENZVEIITHHILTWS P, 128503, A F YAtz s 4L v —a8
FAE LT NER LRV ERHELTWS, ZDOH, 200U A F T 2i5iE
DFERIZO VT Z ORAT 72 - 72 9

FREHICINE 940 —DWREL T4 Y - ORI S
BHRETH DAY, Fe72 LTHHE - EN (foreign-national) PEEEIZIE - 44

58) Yiik T iX. Law of Inventions and Trademarks 1976 X & Law on Inventions and
Trademarks 1976 &£ RS, KECTRIBEFEZHVLZ L ET 5,

59) Ibid, p. 100.
60) Ibid.
61) Ibid.

62) John T. Lanahan, “Trademarks in Mexico-A United States Perspective,” Trademark Rep.,
vol. 66 (1976), p. 212.

63) Ibid, p. 213.
64) Ibid, p. 214.
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(nationalforeign) BREEDNUZHEH T RE D F/20 T4 ¥ V= HHD
BEETOIA Y =0T 4 & v —OpghE & B L CTEBIYIC A ¥ 2w
BEA M9 UL, Bl 21X, Lopez-Coca-Cola. Sanchez-Coca-Cola & \» 9 FfE %
T 234 Coca-Cola &\ 9 HHEDORGEIZ—M 4k (generic term) & 72 o
TLEIBENDHEOTREVPE Vo MBI SN0 TH 2 Y,
COFMIAFTaDTA L —LREDT A Ly —HD T4 &> 22y
B SR ho72% LA -T 20 &) 4B, FHEREE L EN
PR % R 5 2 Ll B 720, AHEIN E NEIRZ FEICH) TRETH D &
VST 2 40 1 BISEICY 5 &) RS- 72 7

(3) NAFTA #E & TRIPS #3E & DB

NAFTA 17 351, AR 25 TH 0. 1708 5 THEZICOWT
HHELTW2, 2O THEICAS 10 51, TRIPS W 20 5 & 131ZF U4
X OWEZR > TWhHo NAFTALT08 4 10 54, [ 7 5 Y FE & . J5EH
FORXIMOPERE L OO £ 912, RO Z W U AT & 9 %4
BB X o> TSI Z T 5 2 20 Tldn b kv, ® & L,

65) Ibid.

66) William H. Ball, Jr. “Attitudes of developing Countries to Trademarks,” Trademark Rep., vol.
74 (1984), p. 165.

67) John T. Lanahan, supra note 61, p. 216. K 3C 1x. Article 2, Section 1 of the Paris
Convention Nationals of any country of the Union shall, as regards the protection of
industrial property, enjoy in all the other countries of the Union the advantages that their
respective laws now grant, or may hereafter grant, to nationals; all without prejudice
to the rights specially provided for by this Convention. Consequently, they shall have
the same protection as the latter, and the same legal remedy against any infringement
of their rights, provided that the conditions and formalities imposed upon nationals are
complied with.

68

=

NAFTA1708 4% 10 %5 No Party may encumber the use of a trademark in commerce
by special requirements, such as a use that reduces the trademark’s function as an
indication of source or a use with another trademark.
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TRIPS W72 20 5= & FARICHE (B5%k) 72k (special requirements) % Bl
LT\ %, TRIPS 7 20 G345 % BB & LT 3 20 BN 2 etk % 28
FTW2 D23 L. NAFTAL708 4 10 5 TlE 2 D DB ZET ST 5 75,
T 72 V2 sl 3 2 HE 22 B O B AY THL O RERE & D PR ] (use with another
trademark) T&H %, A F ¥ 2 D 1976 EFSWIGHEE D 127 5 & 128 575, 5
Ay —DAXYAGEEE AL —OREL EHIHHTLEIICLE
Clid, SITORBIGEMICEYNTHE VR DEAH I,

—7. NAFTA1708 5= 10 5 A TRIPSTh £ 20 5= & 2 2 % m 1k, BB 12
(unjustifiably) WilF% &9 FHM R L, 7272 [HiFTidasbiwn] ELTw
LHTLTHb, B0z iud, NAFTAIT08 4= 10 712 LU, oras & fEH
5 & TR AR BEMCEEM T A AIXIE B I NAFTA W& K2 % 5wl iglk
ARV, TRIPS %€ 20 4212 X AU, Ak o X 9 1HER 2 BF 254N 4 12 )
FTWEZEAWD TR LA TNUE R L2V E VI ENDH L, TDXH%
Bl 53 % &, TRIPS 21X NAFTA KOs R B2 AL - b o L HL
HIENTELEDL) LhoTy A% am 1976 SEFMMHLHIE NAFTA
Wi \ER T 2 W HEMEASK & WA, TRIPS Wi & OBIRTE ) &, 2D X9
GIEESAL DL D ERIEE 2 R TIUE % S v,

2. WFFDITRyIMITI SV AEBEEEM

(1) ==BE%

HFTDrRy NG BMNO 7 5 Y AFELEF 5790, 1977 EIZT T ¥
A iE# # (Charte de la langue francaise or Charter of the French Language)

R LTI i ENTEIST T 5 v AREOM 2k L7z % RIS,

69) Charles Lupien, “International Report - Trademarks and the Charter of the French
Language” (April 7, 2010), https://www.iam-media.com/trademark-law/trademarks-and-
charterfrench-language /8 (2018 4£ 12 H 26 HH%),
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YA ARG IHIRT 7 7 v AGEERIE, AFOREQRILR A F — (public
signs and posters). % L TRI3ELTE (commercial advertising) I2BWT7 5
YRAEOMHEERLTWS ™, 22 CIRENICHET 540 (inscriptions on
products) 72 CT% <, Ay, Tavay, 7AVF—, BEFT4L Y
MY ROEP LB IZ 7 5 ¥ ARBOMH & #5007 Lt T
IRy IMTEY R AR L L) ETHM83EIE. 7T Y AFEORZMEHT 55,
I BMOBFHEEMEHT2HETH ST 77V A H» 7% & o
S OB EE EO L L)L RTEE S v,

LAaL. ZORBISEESNSHFEL, [RENG]E ¥ YA 2T 2 Bl ]
(Regulation Respecting the Language of Commerce and Business (L.
[7 9 v ARBEERE] L)) TINEEDTWD, 7T ¥ AREEH
ETHT ZEMCHT 2 AMOVT, MEE134Y 3hsus, Tava

70) 7 5 v A RERERE 58 4=, Public signs and posters and commercial advertising must be in
French. They may also be both in French and in another language provided that French
is markedly predominant. However, the Government may determine, by regulation, the
places, cases, conditions or circumstances where public signs and posters and commercial
advertising must be in French only, where French need not be predominant or where
such signs, posters and advertising may be in another language only.

71) 7 T ¥ R il # ¥ 52 4k, Catalogues, brochures, folders, commercial directories and any
similar publications must be drawn up in French.

72) 7 9 v AGEESEME 74 The following inscriptions on a product may be exclusively in a
language other than French: (1) the name of a firm established exclusively outside Québec;
(2) a name of origin, the denomination of an exotic product or foreign specialty, a heraldic
motto or any other non-commercial motto; (3) a place name designating a place situated
outside Québec or a place name in such other language as officialized by the Commission
de toponymie du Québec, a family name, a given name or the name of a personality or
character or a distinctive name of a cultural nature; and (4) a recognized trade mark
within the meaning of the Trade Marks Act (RSC. 1985, c. T-13), unless a French version
has been registered.

73) 7 9 v AEEFEME 13 5 In catalogues, brochures, folders, commercial directories and
any similar publications, the following may appear exclusively in a language other than
French: 31 7 5 & i—o
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Ty 7ANMY = BET4 L7 MY CREML BB owT, £ LCH
HUE 25 4™ B ARIORE AR S —, BEILEEHEICOVWT, 1) Xy 2 M
DOIVTHHBAZ GRS S et o 40, 2) FES . REWRE N D 5 Iidst
FEFERE OIFRR, XEE Y P—RIERGEN T Y b—. 3) BT B AEr
ik & AR, UL O IX R S b 400, 4) 7 T ¥ AEORGEEAS
BRI N T WAL BEZEOERNT [MSN TSR] (recognized
trademark) ™ 1% L T3S 28D 5, 2%, 75 v AFBESEHE. A
F Z My )T (Canadian Intellectual Property Office) 2846k & L7z AR A
75 Y AEORETER SN TORWEE, 79 v AN o SiE %
HATEBELTw2 ™,

KEFIRERZAY —, WHRILETHROES DR TWSE 77 v AGEER
OBIME, FEFEOADFIHTH 5o 1ZIF20EMESTr Ny 77 5

FEFT (Office québécois de la langue francaise (BLF. [OQLF] & v 9,))
. 7T U RGEOBEESBEFIN T RWEES. SN Tw b RFEO A% H
W RRE DRI L e o 720 SR — RIS [WEEI4L]) (trademark
exception) &9 ™. LA L. 2011 4F 11 ALK&, OQLF IZ¥ ¥ 4 A CTHlS
NTWBEHEEOARDOWEEIL, 7T v AEO—ELLH (generlc term) & 3ki2
BHEINLbDOTHL ETRL, BEARIEZFTICZOMRZRIZL T

74) 7 T v R GEEZEBIE 25 45 On public signs and posters and in commercial advertising,
the following may appear exclusively in a language other than French: %3 7 5= & [i]—,

75) Recognized trademark & \»*) FIEEZ, 440 (famous mark) CJEAIGAEE (wellknown
mark) &IOS L EZ SN, AETIE [HMSNTWLEEE] LT,

76) Ibid.

77) Pablo Guzman, Marc Philbert, “Québec - Language Requirements: The Trademark
Exception for Public Signs and Posters and Commercial Advertising” (September 9,
2013), https://www.dlapiper.com/en/canada/insights/publications/2013/09/qubec--
language-requirements-the-trademark-excep_ / /& (2018 4£ 12 A 26 HH'%E) -
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5™, OQLF 0 ERICE 2L, 79 v ABEERE 215 1ZhbEIHD
JEDFIRE L TR SNSRI T & LTHDN DO TH Y, #RIIICHE
BEHNOEEBLZENRTERVEV) L THE Y,

2012410 H9 H. 62 @ /h5E3E#E (BEST BUY, COSTCO. GAP. OLD
NAVY. GUESS?, WAL-MART) &, 7 X 7 M LM (Superior Court
of Quebec) 127 5 v AFED %M (French descriptor) % i 49" Rt 2 i JH -9
5Tl 7T VAGEERL T TV AREFEREISER T OTIEAnE W
IR B LZY,

(2) OQLF fEBEDIEZ T

COFE, AF T DNy ZIND T 5 2 AFEBSEAREEG N S e d
BIThb, 75 v AMBEEHE 2T 79 v AEAHEHHL, 75 VA
BO—MEMEMHT S 2 L2 &M MOFHEC X AEEOMHZHFL TV
Bo —Ji. FBE25 4) £ THONTVAEE] (L TR7 T~ A5ED
SR EMED T, B THO S IFC RO 23 3 2 BETH %,
DFED, 7T v AGEEREIIERNIC, MNEBF D REOFEORIEME & ) e
ZHIRT B L2 ERL TV EWVR D,

TL—=2 X =V IS 2 L Cw o Lk, 75 v

78) Ibid.

79) 7 5 v A iEEFEME 27 5 An expression taken from a language other than French
may appear in a firm name to specify it provided that the expression is used with a

generic term in the French language.

80) Ihid.

81) Brigitte Chan, “Canada: Retailers’ Challenge of the OQLF's Interpretation of the Charter
of the French Language” (May 1, 2013), http://www.mondaq.com/canada/x/236838/
Trademark/Retailers+Challenge+Of+The+OQLFs+Interpretation+Of+The+Charter+Of
+The+French+Language 2 (2018 4% 12 H 26 HF'%) .
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AFBREFIEEOM 2000, HFELZITOMEIIINA T 7 ¥ AFEO—fK
LD E DR SN T R SV E VI LR LTS, LEL, 75>
AFEEEIL TSN TVAEEE] 126 L TBII 280 TV 5720, FlHERE
KT A@ERE T L—r - Ny =Y v ZIREIRER TRV R SN S, §
bbb, JEEEONFBILEBLETT7 5 ¥ AELZ T 5 L) HIND 72012,
E R BUFASHL - 72 BRI A5 EICH LT IEYEATRO N T L L FE X5
DTH %o

(3) TRIPS #%E & DRESEM

TRIPS #5E 8 4% DRI 5 & % & FTHUE E E OS5 K OB
SRR O CTHE L EICB) 52 AL oRE 2 RAE T 2 72D 1B 2 3 iE 2 T
LHIENTEDLr RNy 2MND7 5 ¥ AFEBHIE. Z OSRFEINIEFICEE
&Q%ﬂﬁ@%b@ﬁﬁhﬁéTék&ﬁT%étéoo

LA Ry 7 MD7 5 ZEEBED TRIPS e WZH7-%HE WTO 1232
ﬁéﬂfﬁu\Hm@ﬁmm*®%%&%#®30@mw@5%T@Wﬁ
B D] SN T HWRMEDSD 5, Ao & BY ., BEBEOEDN L HE
DPFPNEAFICESR L2 LTh AYISWIT 2 0B 2% Bl L 22 5 il
% B 72\ A, TRIPS i€ 20 23R LT\ B 5550 7 RIS S 3 A 55612

82) TRIPS #3€ 81 4% Members may, in formulating or amending their laws and regulations,
adopt measures necessary to protect public health and nutrition, and to promote the

public interest in sectors of vital importance to their socio-economic and technological

development, provided that such measures are consistent with the provisions of this
Agreement (THREEH) .

83) TRIPS 1# %2 20 - The use of a trademark in the course of trade shall not be
unjustifiably encumbered by special requirements, such as use with another
trademark, use in a special form or use in a manner detrimental to its capability to
distinguish the goods or services of one undertaking from those of other undertakings
(THeEs).
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. ABITHHT T 5 LR SRR mw E Bbh s ¥,

AR T B ER ISR T 57T L— - 2y r—Y ¥ 73, TRIPS 1
ETHREBSG. TLTRF—NEHFLW) [HRIZENEE] 2@ LT, TRIPS
ThoE 20 DAY 2 WH BN 2R L 22 WITBEME 2SS WK, 7 T v AREEE
FETIE, F=ES0X) % [BRICESWEE] 2O I ENEST
nly Tl—=v - X — v ZFRIHAT TRIPS i€ 20 5:I1CB T H1EY
{LRRIDTT N EE 2 S5,

ZNZD Db ST, 7T Y ARREREEBEIL TSN TSR] of)
A8 T, 43S TRIPS %€ 20 0RO REME 2 IR L TwWb &2 bh
Bo 2F 0., BHAEMHIZHENT SO0, EEEEOADHMEZHTT 5
BEIZL > TARRIIT AL DTIEZWI ERZHELTVWEDTH S, L7
Ao Ty 7Y THEFOHM & I1ZRL Y K BB T 2 2% Il LT,
ZO X9 BWITHA Y2 LD H & {3 5 MR AT TRIPS 12 20 SO Mt FIE
EET 5759,

(4) t55d

OQLF 725pks 2 JE R m)E T 5 2 & 2 B0 T3 2 <, Mol
HERMLT [HMSNTOLHEE] OFOBINORRERET 0% 51X £
NS OREEAHY TRIPS W€ 20 DK 2 ZEDOH THOARYBIHIT 2 b Dh L5
HEHW L 2T NE R bR, BFTDr Xy 7MDT7 T ¥ AGEERESRMHCS
WTIE, OQLF 23 & o 7245 E A Z D & 9 Itk 2 RvTw b LR S b
Yitrid. TRIPS 5 20 S0ERICRE N § AW RENEA D A L E R bb,

84) Australia — Tobacco Plain Packaging FFIZBWTF 2 —/NZ 2D X 9 ICER L7z 5l
ARsE 55 HixBROZ L,
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3. IME

AT aD 1976 SERAREEO I E Hh F 5D r Xy 2 N7 T v AiEEE
FHNE, WIS MO L O] & v R 2 ZRICR4%4 L. TRIPS
g 20 SRICER T 2 WHEMDH 2 FBITH L, LA L, WHFFIEZN LS %
FE e BT DM 2 A LI TV A D2 MR T A2 L IC Xk - T wlk
HIIZ TRIPS Wi TH 5 DEDPDVGHPNLEBE FZ 57259,

AE T aD 1976 SERWRIREDOFHX. HFTDr Xy 2 M7 5 v AGEE
BHEHLIIRR), 94y —L T4 U —OBEOHHIZ OV TV
BB IR E DEEL TRV, LA > T AHEDOS A 2o =032 F
VAENTHROBEOAREZMAT AW REIXIZEA LTV, —T, A FFD
TRy ZINT T v AGEEEOREF T, [HSNTWLERE] OflstZE LT
ARG W F % L T b,

INLDIENSTRHE, TL—v - R r—Y v FAUEN R EIEY L
72E LTH EMNHFICIES L E N 08 ) h 2 Matd 2 LB A L TL %,
NAFTA OB 7 430 T3 2 TRIPS B 20 SO TIZ, Z0Mi%
LBIOLERTLLEND L.

V. Australia — Tobacco Plain Packaging S{4& TRIPS ##E 20 5§

1. TRIPS %7€ 20 5% — 3 R

(1) RIIENUZA—R MSUT7DFER
RyVaTdA, FIZARME, Fa— A FRTT] N30TV —
Yoy =Yy riE (LR [TPPHEE] L\ 9o) AR (¥ L] (in
the course of trade) [ | (use) % [l 5 | (encumber) [ 48 7 Z: | (special
requirements) % if3 72, TRIPS i 20 L AT, T2 L OfHH
25 [AM12] (unjustifiably) WiiFShTwb & EHELA Y,

ZFIH LT, A=A MY 7IE, TRIPS € 20 S X ASRAL T 5 721
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W&, WA ENIREREE [RasE L] TR A% TASIZ] JER R BRI X » T S
NTWARIFERS AW ETRELEY, 72720, FWENXFEEOMHIC Y725 T,
TPP $&8AY [R50 1234 T 5 L0 ) HIZOoWTiEF o> Tnian T,

(2) IXRILDTH

JNA VI, TRIPSHE205D0 52 20 F £ s LiF72 & & (plan
reading). 20 5z 1 CITEX LTV A0 B0 & W3 5 720121%, RO 3 2t
EMETAUENDH L LM L. Thbb, 110 [HlZREMN] of
e 212, F O X D) BRI 2 B TSR o w3 L o ] (the use of a
trademark in the course of trade) % [WilF5 ] 2> %312, [AHI2] WiiFs
PEBE LATRE RSV EHEI L7200 TH 2 ¥,

2ROV, BRE 3EEE BEST A IS, REEEIC O W T BE 2 A 72,
Z 2 TR VGRERE B L ENC B (shift) L. BEHISZE2SHG T o [IE41E
BVFAETRETH D L) ERE A LDD, US— Wool Shirts and Blouses $1-C
Az S N7 EREEAT O AN HE V-, HINZEIAS TPP F i AR 7 125524 L.
F 72RO E EOBHAAEN 2 BRI L > TRBICHIITF SN TnwE 2 L & —
WSGEY] (a prima facie case) L7 AUS T b 5w &g 72 %

SAEEAROFFEZ MR L7218, 7SR V3 GESGEED 3 BoBEH#
D, FEOBZRO SERICHTTOMT AL L Lz, Thbb, FIEOM

85) Panel Report, Australia — Tobacco Plain Packaging, para. 7.2132.
86) Ibid. para. 7.2138.
87) Ibid.
88) Ibid. para. 7.2156. 5 3.
a. the existence of “special requirements”;

b. that such special requirements “encumber” “[tlhe use of a trademark in the
course of trade”; and c. that they do so “unjustifiably”.

89) Ibid, paras. 7.2157-7.2169.
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Z [WiF5 ) THE B \CBRE L T AR E D 2 F0 X9 R B
P20 SOBKRT [ L] TR 205509, 2L T, Zhs
[REIZ] THENE) DD IERETH LY,

Thbb, H1ERTIE HENLEEL T2 &) HfEE. 62 Bk
T [PEE L] RO/ v HEEz, B3R TIEX [A4I2] Ev)

FEOBERE LT, 20 5 1 SLOERZ R L7227,

IRANVDZD XD 7 3EBEGHTE, Al LzY vy = ijiEEDOT7 7u—F
FHEIZHEMULTWA EE R 5. 72720, Yoy o#hEHE, Jel R B
YF B0 TLT, ZUBYT LT 5002 HW L7 LT, 4T
L EY R L72A% 1IE41E Gustification) (2x9 4 AEETIEZh a2 i
T WTO MBEZH B P & FR LM TSRV O E 3R 5, DT T,
ISAOVHIGENE L 72 3 BERS T DR & 25 BBy & & ICHERE T Ao

2. MEZEDFEA%Z W 1F 5] (encumber) 455l 15 E4] (special
requirements)

(1) MERIsEH]

W0 MEE 2B [N 2B OFPHIZOWTHEWIZFAETE 29
72728, 734 VE TRIPS g OBRE S OV HBIZHE S LT3R % B L TRl
L72%, [%#:] (requirements) &9 HEEOFEMERIE, [h % Tk S
NaFEHEENSZ L] (something called for demanded). [Hf 9 N & 514 ]
(a condition which must be complied with) &9 EHETH 2 Y, /SR it

90) Ibid, para. 7.2172.
91) Ibid, paras. 7.21737-7.2606.
92) Yz i, para. 48.
93) Panel Report, Australia — Tobacco Plain Packaging, para. 7.2221.
94) Ibid, para. 7.2222.
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BB BT D [El] OBRIZOWTHRHRTH, S, [Eh] v HED
Hijli 72 B (plain meaning) (&, FFEDTAEZ L), T35 5
TLERPRL. EDTEHRIT AT TLIL2ERTLLOTIERAVE
R L 72 %

TRIPS fif5€ 20 e Tl [EF] &) HEEORFENR (object) & [FHED
FEEOMH] TH Y. [HI% | (special) &\ ) BRFADBHI %% 5o [hF
Nzl L) HERHZ 220FREGEATY S, 1S, BAEMEAN £/ &
W IR 2 BEPE, 56 212, R ISBIAMG 2, F¥Rl7Z, LTIk AW

EVI)ERERESTWD Y, VR, THZ ] OBz 25 T8 &
Z O THER (limited in application) T® 0, HENS, T4bbH, 20
FOYNRT [PaEORERE LOfH] & T8 2 UIHHEY 2 B ] (a close
or exclusive connection) % $727% 17 NIE7% SV EHIBT L7227 B2, 2h

RO D L) R 2 LT ALV E W) B EERGDL L S
n=®,

@) w152

PR 72 B 113, 2 D & 9 B3 7 SRS AR O E Lo | 2 05 % |
EEITMS T2 @I AR T 5720, (551 & MHNAZEN] & [H
O[] OMICHETREBEEICOVTE D Z L oA RET 2 7. b

95

=

Ibid. J& 3 iE. [tlhe plain meaning of the term “requirement” does not imply
permitting a certain action or behaviour, to the exclusion of banning or prohibiting
certain actions..

Ibid., para. 7.2223.
Ibid., para. 7.2224.

96
97
98

z o

Ibid., para. 7.2231. J& 3 X, This may include a requirement not to do something, in
particular a prohibition on using a trademark.

99) Ibid, para. 7.2234.
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U TR 2 2] 28 [RRE o] % [0 2w BEI1213, 20 ol
AN,

(WiF 5] v BhEE, FFEWICHB 278 2 WIS 3 2 5T GED»
i) HIRS 5. idWi#E$ % 2 & (rlestrict or impede (someone or
something) in such a way that free action or movement is difficult). #%#g <
IHE) % BE S5, LI HET 5 2 & (impede or hamper the function or
activity). &35, ZEWETLZHEDHES 2 & (to hamper or to burden)
% HIRT A, BB L 72 HEEC1Z, hamper. hinder. obstruct. limit. restrain
BEDHZ W, ST HE, EEOMMEZRRYT 5, TS [
] E TR L] CRIFEOMM ZHIRS 28D 20 SL0HPHICEE MU T 5
Ternzn'™,

L72%35 Ty 20 SRICB TR R 02 S E S AL, 20451 L 2T
RS NI OB A & 38253 2 MY 2 151F (limited encumbrances)
Mo, BRI O 255134 X ) . XD IEEIARPITICES T T4
ThoHESRMTHWIL Y, 2 LT/ 8% 0i&, TPP #5iEAs TPP #H] (TPP
Regulation) TED 4RI THERFRROMH ZHIB L, 8% S 7 IRDThE
AL & N7 BB, SO B O JEIR AR (word marks, composite marks,
and figurative marks) OffHZEET AR D, 20 LOERCHEEOMH %2 [151)
% TR SR ] SN A L I MmIEL 72 ™, 51T SR VE 2

100) Ibid.
101) Ibid, para. 7.2235.

102) Ibid. J5 3 1%, "[slpecial requirements” that would restrict or impede the use of a trademark
would fall within the scope of Article 20, to the extent that they would restrict such use “in
the course of trade”

103) Ibid, para. 7.2239.
104) Ibid, para. 7.2245.
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D &) HPGER KR, BT (RS L] O ZT 255, E A4
WiLF 24 &S MBI B R IE S 2w E MR 72 ',

3. % L] (in the course of trade) M [EHEDERA] (the use of
a trademark)

(1) L]

(L] OFRICOWT, =2 b5 Y 7IE, FZO 720 128 % iEE
L. B5ET 2 BICATbNIATHICRE I N RETH D, WEHRHTHD S
(culminates) &9 V&M o725 W ENL, PEEGH & HHE T 5H 50
HIGEZ IR B & BRE X IR 272,

FECI™”Y /Wl (trade) &9 HEEO—BMZ2EWRIE, [REmE I —
Y 2 % 5¢H 9 % 174 (action of buying and selling goods and services)
EWT 5, (#4782 (in the course of) . [#4771] (in the process
of, during the progress of) # EMH T 5, CTNOLDOHEOE®RNLST 5 L,
L] &vw) FBIE, 588 ] (buying and selling) 75 % / 5]
(trade) IZBRSF, FEMENICHE D ZBEREE X IRFHICIY EIFTwb &
MR E D 7,

NI ICHEAET A0 % L b —EBomEEETIL. PRl v
I FERTWDOND I EZRIRT 2 ™Y, Lzhio T N3V, PHEE % /e
gefe b LT % BsEMRERE A TRaZE L] & v ) FBIAEN S M5 i
WEIOHPHINC D B EMGET HHEA RV EHIBTL 'Y, 20 £OXERXRT

105) Ibid.
106) Ibid, para. 7.2246.
107) Ibid, para. 7.2261.
108) Ibid, para. 7.2263.
109) Ibid.
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(L] &) HEEOBEWRDPIGERE S T 5 X3 T3 4 (culminates or
terminates at the point of sale) &9 FiEx ST AN o710,

(@) EtRDERA]

F—A 7)) TR NGRSO TRk L] THHE] 2 (055 2
EIWEFHET A 720ICERINLRE ] ik, 0&EDDE TR ADR
R —ERAZMOE D A ADEMRPRY — A L XBIT 5720 DREEOfHIT
&0 FER e BB B TR [ 2 #7561 . 2o o [l
132050 & EMEN 2w EERT 2 " Thabh, 20£KICBVT,
B HIEEHGHE LRGEO ] 2075 2 L2 VRET 5 720120&, PV EIX
ZOWEN [HDHEI A ADEMPT —EAEZMOE VA ZADRMPH—E
A E XRS5 72012] (to distinguish the goods or services of one undertaking
from those of other undertakings). FIEDMH % WiF T b2 & 2 ik L &
FRERSHRVEWD ZETHD 2,

COE) BA—A T F) TOERIIH LT, 2050 FTMREEL, fEsk L
FEEDMER ] Z R B X o TARBITHITON W LIZEELTED,
] &) BEIZFEFIT KW TD D FEl 2= OB A & 368 % HI )
THLOTERG LR EHRI L2 2F D, 20 50 HMICET 5 [
M 25 HBHEIVRRADBERPRP T —EAZRMOL VX ADREMHRLT - A X
B3 B HE H D72 b OO I RE ST w LI L 720 Th 5 1Y,

) Ibid., para. 7.2264.
) Ibid. para. 7.2265.

112) Ibid, para. 7.2266.
) Ibid. para. 7.2280.
)

Ibid., para. 7.2286. Jii 3 1X. [wle find that the relevant ‘use’ for the purposes of Article
20 is not limited to the use of a trademark for the specific purpose of distinguishing the
goods and services of one undertaking from those of other undertakings.”
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(3) TPP #EB~DiER

TPP 1. A O HIMEA 7215 T2 < Bse R34 2 BRI
Bl LT, TPPHEIC X o THIHI S 2 4TE)CIE. ANeliseriicfrbh
LRABWEIGIbEEND, Lz > T ZOEMFI [HEL] omEo
B RIZL, SHICF—A MY THERT S [5EH] 75ICH-
TR CTOMRICL B BE 525 " L7235 T, TPP 1B OB 13
BEOWEELOMEH] 2 580 2 BHICEL T80 TH L, L8R
HIE L7 1Y

4. [FAIC] (unjustifiably)

(1) =k

AL, [ABIZ] L) HEEOBERE ZET 5 L &, W20 HE
D — ) % TR % Z ORP B RD 720 [ABIT] v ) FEEE (4% 7%
(unjustifiable) & 9 HEEORIGAT T, AU 2 FiETITbNAr%2ET. [
W7 | L) HEEIE, [not justifiable, indefensible| & 9 FERTH Y, il
[1E47: | (justifiable) &9 HEEIE AEMIC, JUTEMEMICIESLI NS 5,
NIETHBR TIERE T, 0Bl T & 5 Z & (able to be legally or morally
justified; able to be shown to be just, reasonable, or correct; defensible) % &
T 5, BlFO [1E412] (ustifiably) &9 HFEE. 1E47% 56T E4 %%
#- T (in a justifiable manner; with justification]) & W9 EHKTH D, [1EH
P (ustification) &9 FaEIE. [RWELH | (a good reason) JIZHFIZEMY
BINRT B SNERETEZ LT HMHZ EETERT 5, ULHER:

3% Z L] (the showing or maintaining in court of sufficient reason for having

115) Ibid, para. 7.2288.
116) Ibid, para. 7.2292.
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committed the act to be answered for) % W3 % "7,

L72%35 Ty [AKIT] L) HREE, B E LARPANOTIE L] UM R
WHH ] OfF5ASEb RV E R W), 2050 [ARHI12] L) HEEE 1
IFH5N %] (encumbered) &) B 24586 () 35, Lo T, Lk
DEFNL 20 IR SNz [AHBIZ] L) HEEAS #RMICb263Nh5
WHF % SR BRI R IS AERC B S 3 W LT RERE O AYRER 72
BRI L > THT SN BRI ERRT 2 Y, SO TR E4T) &\
AR 72 5 D CRERE DRI O TIHF O IE 244 % 53 I AT 2 R AAFAE
L2 w2 ks Y,

(2) TIEXHM] FIKTDRSES AR

PRAVAES [AMBIZ] OFEREHIRT L 725, 522 X W% 14012
EXET 2P T 20 E0 %, ED LI ITRETRETH L0 HET L7,
20 SR\ WHT O [TE 241 ] OBRILETZR LIS 2 BEH OB 2 WI/R L T2 s,
TRIPS % DD FLIHAFEM T 5 SURICHE AP DO —W A A FI4 &R
Wy e TE L, E2VRVIZHIRT L2 P 2 L CTZhid TRIPS I %E DRI .
7% (HW). 8% (5HD) THsEshi ",

117) Ihbid, para. 7.2394.

118) Ibid, para. 7.2395. Ji % i*. The above definitions therefore suggest that the term
“unjustifiably”, as used in Article 20, connotes a situation where the use of a trademark is
encumbered by special requirements in a manner that lacks a justification or reason that
is sufficient to support the resulting encumbrance. (FHZE#)

119) Ibid, para. 7.2396. J5 3¢ i, This in turn implies that there may be circumstances in
which good reasons exist that sufficiently support the application of encumbrances on
the use of a trademark in a reasonable manner.

120) Ibid., para. 7.2397.
121) Ibid., paras. 7.2398-7.2399.
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(a) BIX. 7%. 8%

75 & 851%. TRIPS hE DAL L & H 12 TRIPS fhiE D ILbE & % 2 —fkih
HBEEFEHZBUE L TWdo EDSRIIL, HEDBE R THIIZIS LT
ZOXRIZH > TIHMENZERETH S Z LIXLITH BT, 728 2E, 784
JUHS TRIPS ##7E 30 5 % [l 3 5 B3 \C Canada-Pharmaceutical Patents 4% % 5|
ALT[74E81F5ICRB SN TS HI L AL, TRIPS e Ok s & O
Hi% R T B MOLHONE L & I TRIPS e 2 T 2 & 1 3&
FUICHELANRETHE ] P L L, 75 850%EAZHEMN L2 L Z0iE
DVEDTHL P,

HARMIZ 742 /RTAad e, A TEREIN TV R EER DN S
YARMEFEL, BILL XD LT EMANEICKIEINT NG Z EAb b,
F728145Tld. BEHEIZOMEDSTIELEAKT AR IZBWT, TRIPS
e DSRIHDS [ AR OB R N RE T RET 572D E L] (necessary to
protect public health and nutrition) i & [#E&FEFAY L O HM B FE R 12
WD CTHEHELRGFFICBIT 2 AROFRLIRET 2] HEO L) RIEL L2 HD
(legitimate objectives) Z BRI HFEHERPHELZHRMAT L2 L 207200 D
DTEBEVI LEWLPILTWS P,

IRAVAE LD 205D [AKIZ] &) HEE DR D 720 oA H 7% 3Tk
Lo R SR 2 ORI L 7ze FRIC, 81 KIS N2 RN, WTO
WEAE U 24 AR (legitimate societal interests) % 3B5RK T & A He )i D

122) Panel Report, Canada — Pharmaceutical Patents, para. 7.26. Jit 3 1. "[bloth the goals and
the limitations stated in Articles 7 and 8.1 must obviously be borne in mind when doing
so as well as those of other provisions of the TRIPS Agreement which indicate its

object and purposes
123) Panel Report, Australia — Tobacco Plain Packaging, para. 7.2402.
124) Tbid, para. 7.2403.
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FamiE o Lirs &) TRIPS BhEDREFEFDOERZ KL T 5 L FIKEI,
ZD X % HIYD 72012 WTO MEE 2R L 7= e 158 A5 H A 1252
Br bz 2N D 56, MiEdEE L [ TRIPS e O &H & @EEYR D
5 X & Td 5] (consistent with the provisions of the TRIPS Agreement) &
HIF L7z

DL BIEVWIIRTHATASL L, [TE4%] L) LFEIF. BREDRE
O 25 1E4 7% A (legitimate reasons) 7SFEAE LEES &) A K
MT2LDTHEIENbN2E ™, T [ARIT] v ) L Bk
HEPT L EWIFEDOIRT, TD L) W T OEHRE (permissibility of
such encumbrances) #E#H#T 5D THHELFALD Y,

(b) TRIPS BELNREEICET D F—/\ES
2001 4 11 H 14 HISHRIR S N7 REEICB T 2 F—/"ES 2% TRIPS fihE
7oL 8GO T 5 ECTEELRRZRMS 2 LSk VIR L7z, T7%b
Hy F=NEED 5 LN ZHFETELI N TS Z &5, TRIPS 1
TEDIFRE DRI BN & FRIGEICHR SN HEDOBRE R THWIZHS L
T [TRIPS D &FH] ARG L IRLTVD, L) HE/AIVIE
SIS B WO LI, F=EFICLUE 75L 8FEZOMPUIT
% TRIPS g DR e K O 2 £H 3 2 FHI 2 M3 5 1T, Hulny 7 B
HEALTWE ™, R F—NES545E. £HERH31E Q) @ 0%

125) 1Ibid, para. 7.2404.
126) Ibid, para. 7.2405.
127) Ibid. J5 3 1%, The term “unjustifiably” defines, in the specific context of encumbrances

in respect of the use of trademarks, the applicable standard for the permissibility of

such encumbrances.

128) 1Ibid. para. 7.2408. Jii 3 i&. Articles 7 and 8 have central relevance in establishing the
objectives and principles that, according to the Doha Declaration, express the object and

purpose of the TRIPS Agreement relevant to its interpretation.
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RT WTOMBE® [RICEN7E8E] 1245720 P, F— TS lts 2
BEHIT—BMAH . 72 TRIPS I 7 5 & 8 FiE Al E 20 23 %
Zh7zo TEELREZIRMET 2285, SAMIT I THRLE Y,

(3) I\RILD7H

2NROVIE BRI S B 1505 20 DR T [ARY % | Oh &) bk
MY BB EEEITAEO [ L] OBEEHIZOWTOIEY 24 E, IR
PULE ML WITIC L > TCINDBED LI IHEB AR Z T L 0% ERTRE LA
Wil Y ko &5 g L7z,

20 213, TRIPS i DHEEHEH BRI L=TH A5, b HMOFILE & HeFR
DING VAL bDTHL, 2, TG THYOWELZMHT 50
MHTA & OIS 7 F12% (legitimate interest) &, WTO M E 23452 O L&)
FZ: (societal interests) DIRED - ICHEE 2 & AR EDNT VA TH D
B 2D XD BIERT, FEORGE EOMH DR 2R B X 5T [AHIZ]
WOz ) hORWIIEE L TE. ROBEREEZE L 2T NUE% S50,
(a) HER BRI X W T OVERE & HiPH (REREORGE Lo & iR TR

129) 1Ibid, para. 7.2409.
130) Ibid., para. 7.2411. JEUSC (. [clonfirms in our view that Articles 7 and 8 of the TRIPS

Agreement provide important context for the interpretation of Article 20.

131) Ibid, para. 7.2428. J5 3 1%, This context confirms, in our view, that in assessing whether
encumbrances on the use of a trademark are “unjustifiable” within the meaning of
Article 20, we must take due account of the legitimate interest of the trademark
owner in using its trademark “in the course of trade” and how this is affected by the
encumbrances to be justified.

132) Ibid, para. 7.2429. J§ 3 1. Article 20 reflects the balance intended by the drafters of the
TRIPS Agreement between the existence of a legitimate interest of trademark owners
in using their trademarks in the marketplace, and the right of WTO Members to adopt

measures for the protection of certain societal interests that may adversely affect such use.
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NIAEREZ ZEITTED L) ICHPAT 2 & &, WEMEAYTAT 5 IE4 25
EEET D) ;
(b) PRAETREMEFREE GO FE R EAIER S N5 B ;
(c) ¥R B OB BLRAY, Wi %+ L5 AR F 0t LIS 5 2
Z LT 28R ViE, BN 20008 [N ] Th L0 Dk
WZET B 72012 WARIZIEMEI O FIERR A [HE#RE] (weighed and
balanced) SN 202 BAEDHHOBERETH LK RET L LT %R, LA
Z OFHMIINFE DRI % ERE L T — AN r— A (case-by-case basis) THT
bNBERETHD LR L7z,

5. TPPBEBRHARIETHDD

(1) RIIEDFER

HISZEZ, TPP 5B HAEDA Y TH B (perse unjustifiable) & FiE$ 2 ¥,
BRI, RV a g RE4 v FAY TR b S 7 HEEEGR. AL
HIRAIEER DO AT L TE L WHIBRL RVICE TELTWA EFRL

. 136
7219,

133) 1Ibid, para. 7.2430. J&3Ci3.

a. the nature and extent of the encumbrance resulting from the special
requirements, bearing in mind the legitimate interest of the trademark owner in
using its trademark in the course of trade and thereby allowing the trademark to
fulfil its intended function;

b. the reasons for which the special requirements are applied, including any societal
interests they are intended to safeguard; and

c. whether these reasons provide sufficient support for the resulting encumbrance.
134) Ibid, para. 7.2431.
135) Ihid, para. 7.2433.

136) Ibid, para. 7.2434. Ji 3C 1X. Honduras and Indonesia argue that a prohibition on the
use of stylized word marks, composite marks, and figurative marks rises to a level of
restrictiveness that cannot be justified.
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R TVaT A& [HEE O RIRAFHZHFER TEE L T 2354 (where a
measure’s restrictiveness is particularly severe and pervasive). < O i 1 fill
DEFIIST 2EMIEE R LICAL L2 b DL EMBINEXETHY), TPP
THEIZAE I TRIPS WhE OB DERAI 2 BB L [t 20 52D EIRTIEYS T
HHLEABRENBVETRLZY, 4 ¥ FAYTIE, TPP B2 TR % fl ]
LWE T 5856, &L o (1] THY. [TRIPS HEofE
LOHME 20 ORI S LT, IEMfbs ] & FikT %, TPP 0%
fRE. Z SRR 2D & O iz B EZ 2T BEMEHEOY) Y
TIFEb725F, Lo T, EDLI) RIRWTHIEMLTE Rz, B
IR ETH S L Ef LY,

(2) JXRILDHIR

2NAOVIE, TPP ISR L. AL S 7z HEEREERR. B & HRIER
RO IR S 7225 HIH % &), TPP i AT TRIPS W% 20 4 @ &k T
O RN B UL, BEREORE oML [WiiF5] Lv) izl
ML, LA L%ads, TPPHEICE TR TV A K 2 Bk & B LT,
Bl L7z [ANMIZ) &) B, S MMt 2 2 B 2 L EA D 5 72
B, FRRAL S N7 HEERGR, AR & IRESGR O % 251k 3 % TPP 4%
B L) HE L XVOWIFICHET 2585 2 2L, TREEIAL RO T
1272\ (not per se unjustifiable) & FIWF L 7=,

137) Ibid, para. 7.2436.
138) TIhid, para. 7.2437.
139) Ihid, para. 7.2439.
140) Ibid, para. 7.2442.
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6. TRIPS & 20 5% 1 XDIZE(CZHT HEIFH [RHE] D&
HEESNDH,
RO X, T THERHEIT L= - RN b=V 720451 X0
R A MIEST BEENREMETH 720, RUBHFICHMT S EFRL
72, THERUEREF 22— DR L7

(1) Fa2—/\DER

F a2 —/NF, TPP HEEOREHIRAS TRIPS W 20 52 1 XOBIZR) A MI#%Y
T o720, [HEE AR TR % wJ (presumptively invalid) & F#EL 72", §7%
bH, 205 1 CEFAEE RS 5 LHEE S NLIEOHIEETZ L) FIRT
Hbo Fa—NF, [AYBIERREMIC X - THIT ST 5 | (unjustifiably
encumbered by special requirements) &) k& 2 <3 {HE A2 [such
as] VI EBIPMH S, T IDRICMTL Y X ME, RYLTHIIFICH
TN LI DO) A M THD L EFET L,

2) #—ASU7DFER

F=ATLTVTIE 2051 XD 300N [HENREM] 2K T % ¥tk
BN XS, (AN 4550 2 B ] (special requirements that are unjustifiable)
R [Heg EAY %2 | (presumptively unjustifiable) B8 Tld 2w & £k L 720
DF D, [FREM] L) HEEOBRAIC=2OFIAGR SN Tn5 2 &

141) 7)) v, paras. 34-35.
142) Panel Report, Australia — Tobacco Plain Packaging, para. 7.2434 and 7.2514.

143) 1Ibid, para. 7.2514. J&i3C 1%, In other words, that sentence lists measures which are to be
presumed to violate Article 20. In Cuba'’s view, this is implied by the use of the term “such
as” immediately after the term “unjustifiably encumbered by special requirements” and
a comma. The listing that follows the comma is a listing of special requirements that

involve unjustifiable encumbrances.
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By INHA [AUZL] WHFICHT 200RTIE AW LIZH S Th 5 & ik
L7,

() N\RILDEERU

XAV, BHE L ORI O XA B, TRTOHEE 22050
[such as] &\ 9 HHEE THIMN S 72RO 25 TR 1 o 55 722 ZF ] (special
requirements on use) % M3 % [1iiF] (encumbrances) i [AY 21
¥ ] (unjustifiable encumbrances) #3525 &) 2 WFEICT S X ) Eab L
721,

Ry Ta2TA0E 205128V T [suchas] &) FETHRAENZ32D
RS TR 2] OB TH L EEZEZTBHD, T L DRUD [such as]
EVIH) HFEOFT CRISGERSN TV HELS S TS, TH Y, 205
DXE, HRM ORI L, 20 LD EWRT [HE00 2 B4k ekl (A4
Thb] SLEMRLAVEW) FERERRLZ ™, FI =7 360E S [such
as] &V HEEDOHAITKLBIRY A M, [AREARWIT] 2563 L &L
ETIEZWEHR L7z, ToMME LT, SERERE AL VRO ST
TOBKEILRH LD, 7T ¥ AEROLELTIE3DOBN [HR 2T &
Bl L CTWb 2 2RI Tn5h, BARIIZIE [telles quel (F7213 [such as))
Ewv ) I HEEE TE LN TV T, 02 & [prescriptions spéciales |
(F 721% [special requirements]) &\ 9 HEESHEIETHAL I L & —FKT 5
72, 75V AFERTIE MRS OBIZRT L v BRAFRLZ Y,
= A YRR TR FENREEOBIRY) A NS (W LM% W5 ]

144) TIbid, para. 7.2517.
145) Ibid, para. 7.2518.
146) 1Ibid, para. 7.2519.
147) 1Ibid, para. 7.2520.
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(encumber use in the course of trade) f&{&DHITH % & OFfREE R LI,

AR O X 912, 7SR I K ud, [suchas) &9 R, [4F9) 72 204
V) HEEOT CRICER I N TV B 2D, 3D005E [H 2 B4 o
BERTHIDEENT T727 5 2 ZABMIZB T S [telles quel & Tdes
prescriptions spéciales| OFIEZ R TH . D) 2 M CTHER S LRI,
e b TAGIZ] Wi a8E ) X IE N REOBRE A RETH L,
L72h35 Ty 3DDBIROCTNPITEEYS T B 585 2 T, M RER 2 B
LHULFESE. Thbb, MELOBEOMRZALIIPIF IR SR NE NS
FHEIHE) RETHD Vs

Z D X)) RFERIL 20 DD L DO BMHERTE L L, 7 SAIVTHIR L7,
1990 4E RN S 72 20 SR 3 A 7 ) =2 TB Y. EiEOfM
MEWIT 250 R B2 25 L2 0. 20 X9 BRI [A4I12] BiFshk
WIEE, RO YT A5 R B2 A L7z € LT BEEOMEAISR
PRICEE T 2SI ENN BB R A2 R L 72 & OFENI R 2 D I
2L, AR L OREEOMIH 2 [A412] W51F 2 585 22 Bk 720
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