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　Abstract

Across both Japanese and Un�ted States cultures, the problem of elder abuse 

�s extant. Laws and pol�c�es have attempted to address th�s most �mportant of 

soc�al welfare concerns. Comparat�ve analys�s �nd�cates that each country may 

learn lessons from the other. Issues of report�ng, l�ab�l�ty, and the legal status 

of ombudsmen, serv�ce ava�lab�l�ty, �ncreased fund�ng, and other concerns can 

be complementar�ly appl�ed by pol�cymakers from both countr�es. Th�s �ssue 
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has �mportant ram�f�cat�ons �n other areas, and must be addressed for th�s 

generat�on of elders, and all future generat�ons.

　Ⅰ．Introduction

　　The gray�ng of the populat�on �n Japan and the USA �s a qu�ckly 

advanc�ng trend. The number of elderly �n Japan, defined as those over age 65, 

reached a record 28 m�ll�on, or 22.4% of the populat�on �n 2009.1） S�m�larly, �n the 

USA, 37 m�ll�on, or 12.5% of �ts populat�on was �n th�s same age group.2） These 

numbers are only ant�c�pated to grow at record levels over the next several 

decades.3） Th�s reflects the advances of med�cal and soc�al means that allow 

�ncreases �n l�fe expectancy and decl�n�ng b�rth rate, espec�ally �n Japan.4）

　　Th�s �ncrease �n the elderly populat�on creates �mportant pol�cy 

cons�derat�ons �n the care of these populat�ons.5） Of great �mportance �s the 

potent�al for th�s group to be explo�ted and subject to elder abuse both �n the 

commun�ty sett�ng as well as the �nst�tut�onal sett�ng. Factors such as age, 

health, changes �n cogn�t�ve status, and l�m�ted finances make them part�cularly 

vulnerable to abuse or m�streatment.6） Indeed, �t �s not uncommon for elderly 

abused v�ct�ms to suffer from both some form of cogn�t�ve as well as phys�cal 

def�c�t.7） Hence, an assessment of the strateg�es to combat th�s problem �s 

essent�al to ant�c�pate the challenges of protect�ng one of soc�ety’s most 

vulnerable populat�ons. 

　　Th�s paper w�ll rev�ew the legal approaches to address elder abuse 

comparat�vely across USA and Japan. It then d�scusses lessons from th�s 

compar�son. F�nally, the paper offers some cons�derat�ons for publ�c pol�cy that 

may prov�de gu�dance to future efforts to prevent and prosecute th�s grow�ng 

and �mportant soc�al problem.
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　Ⅱ．USA Regulation

　A．Legal Basis
　　In the Un�ted States, the legal defin�t�on of elder abuse var�es from state 

to state.8） Generally speak�ng, however, elder abuse �s any act�on �nfl�ct�ng 

“unnecessary suffer�ng, �njury or pa�n, the loss or v�olat�on of human r�ghts, 

and a decreased qual�ty of l�fe for the older person,”9） �nclud�ng “any know�ng, 

�ntent�onal, or negl�gent act by a careg�ver or any other person that causes 

harm or a ser�ous r�sk of harm to a vulnerable adult.”10）

　　Desp�te the vary�ng def�n�t�ons, there are four ma�n types of legally 

recogn�zed elder m�streatment.11） These are phys�cal abuse, psycholog�cal 

abuse, financ�al abuse, and neglect.12） Most reports of abuse �nvolve more than 

one category of abuse.13）

　B．Types
　　In the USA, phys�cal abuse �s usually defined as v�olent conduct result�ng 

�n pa�n or bod�ly �njury. Th�s k�nd of abuse can �nclude str�k�ng, sexual 

molestat�on, phys�cal or chem�cal restra�nt of an elder person.14）

　　Psycholog�cal abuse �s w�llful behav�or by a perpetrator that creates 

s�gn�f�cant mental angu�sh to an elderly person, and can �nclude threats to 

harm, to �nst�tut�onal�ze, or to �solate that person.15） Psycholog�cal abuse v�ct�ms 

often show s�gns of depress�on, nervous system d�sorders, fearfulness, phys�cal 

�llness, and su�c�dal�ty.16）

　　F�nanc�al abuse �s cons�dered the unauthor�zed or explo�tat�ve use of 

an elder person’s funds, property, or resources by the person’s relat�ves, 

careg�vers, or others.17） Examples of f�nanc�al abuse �nclude tak�ng money 
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or fraudulently �nduc�ng the elder to s�gn away amounts �n bank accounts 

or other property.18） F�nanc�al abuse �s often accompan�ed by phys�cal or 

psycholog�cal abuse.19）

　　Neglect, an �ns�d�ous form of elder abuse, �s the w�llful or pass�ve fa�lure to 

fulfill a caretak�ng respons�b�l�ty necessary to ma�nta�n the elder’s phys�cal and/

or mental well-be�ng.20） Examples of neglect �nclude abandonment and den�al 

of (or fa�lure to prov�de) food or health serv�ces. Neglect �ncludes �ntent�onal 

or negl�gent acts result�ng from a caretaker’s own fra�lty or �gnorance; or �t 

can ar�se from an overwhelmed or dysfunct�onal careg�v�ng system, �solat�on of 

the sen�or, refusal of the elder to accept ass�stance, or other mult�ple complex 

causes.21） As a subset of neglect, self-neglect �s self-d�rected behav�or by an 

older person that threatens h�s or her safety or health.22）

　C．Mandated Reporting and Adult Protective Services
　　In the USA, the ma�nstay of elder abuse detect�on �s commun�ty report�ng 

of �ts �nc�dence. In th�s ve�n, to try and �ncrease the detect�on of elder abuse, 

most states have enacted mandatory report�ng laws for �nd�v�duals �n a 

pos�t�on to potent�ally observe �t.23） For example, �n Cal�forn�a, under �ts state 

law a statutor�ly mandated reporter �s “any person who has assumed full 

or �nterm�ttent respons�b�l�ty for care or custody of an elder.”24） Hence, any 

profess�onal prov�d�ng care or serv�ces to the elderly �s a mandated reporter.25）

　　The legal standard for report�ng potent�al abuse �s “knowledge” or a 

“reasonable susp�c�on” that an abus�ve event has taken place, rather than 

absolute certa�nty of �ts occurrence.26） Th�s reasonableness standard �s 

�mportant to encourage potent�al reporters to make such reports. Indeed, most 

states have �mmun�ty for good fa�th reporters and c�v�l penalt�es for fa�lure to 

report. However, some states, such as V�rg�n�a, have enacted cr�m�nal penalt�es 
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for mak�ng false elder abuse reports.27）

　　The pr�mary state agency des�gnated to �nvest�gate these reports of 

suspected domest�c elder abuse �s Adult Protect�ve Serv�ces (“APS”).28） 

Espec�ally for nurs�ng homes, some states requ�re reports of �nst�tut�onal elder 

abuse to be f�led and �nvest�gated through the ombudsman program, wh�le 

others des�gnate APS.29）

　　Beyond report�ng to APS, some states have also mandated governmental 

cooperat�on across agenc�es �n add�t�on to APS to promote detect�on and 

�nvest�gat�on of elder abuse s�tuat�ons.30） For �nstance, Cal�forn�a requ�res cross-

report�ng of suspected elder abuse cases between APS and law enforcement 

agenc�es and author�t�es.31） S�m�larly, Ma�ne requ�res that, �n appropr�ate cases, 

APS-rece�ved compla�nts must be cross-reported to law enforcement agenc�es 

there.32）

　　Other states have been even more expans�ve. V�rg�n�a requ�res that 

APS work collaborat�vely w�th other state agenc�es to fac�l�tate report�ng.33）

However, �n add�t�on, th�s state requ�res mandatory reporters that suspect 

elder abuse or neglect was the cause of death of an elderly person to report 

to both the med�cal exam�ner and law enforcement agency.34） Based on the�r 

expert�se, the med�cal exam�ner and law enforcement agency can order an 

�nvest�gat�on or autopsy �f they deem �t necessary.35）

　　In a var�at�on on the V�rg�n�a theme, Kentucky requ�res APS to cross-

report to law enforcement w�th�n 24 hours of rece�v�ng a report or g�ve 

�mmed�ate not�ce �n emergency cases.36） The state also �ncreases the 

prosecutor�al dut�es of county attorneys:37） If there are adequate personnel, 

prosecutors are requ�red to have an attorney tra�ned �n elder abuse and have 

a lead prosecutor for elder abuse cases.38） Also, when appropr�ate, prosecutors’ 

�n Kentucky are mandated to make referrals to outs�de agenc�es for support�ve 
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serv�ces for the elderly when a case �s not prosecuted.39）

　D．Civil and Criminal Penalties: California as an Example
　　When elderly people are subject to elder abuse, they may sue pr�vately �n 

c�v�l court, or the state can offic�ally prosecute charges aga�nst the perpetrator 

as a cr�m�nal matter �n cr�m�nal court. Below, the approach of the state of 

Cal�forn�a �s prov�ded as an example s�nce the state has the largest populat�on 

of elderly USA c�t�zens.40）

１．Civil Suits

　　In Cal�forn�a, c�v�l elder abuse l�t�gat�on �s governed by the Elder Abuse 

and Dependent Adult C�v�l Protect�on Act (EADACPA, often pronounced as 

“ee-dac-pa”), passed �n 1991.41） EADACPA defines types of elder abuse, c�v�l 

causes of act�on ava�lable to those �njured elders, and damages, as well as 

�dent�fies mandated reporters and procedures for report�ng suspected cases of 

abuse.42）

　　Under the law, pr�vate c�v�l act�ons �nclude su�ng for abuse and neglect 

of the elderly that resulted �n great bod�ly harm or death, mental suffer�ng, 

or embezzlement of funds of the elderly.43） The standard of proof �n these 

c�v�l cases �s also defined �n the statute. A c�v�l lawsu�t defendant accused of 

phys�cal elder abuse and neglect requ�res a show�ng by the elder of such acts, 

other than financ�al abuse, by a “clear and conv�nc�ng ev�dence” standard, a 

h�gher standard than the trad�t�onal “preponderance of the ev�dence” standard. 

　　An �mportant component of EADACPA �s �ts fee prov�s�ons, wh�ch 

part�ally underl�e the h�gher standard. Generally, �n c�v�l su�ts, under the 

“Amer�can Rule,” part�es �n a pr�vate c�v�l lawsu�t bear the�r own legal costs, 

wh�ch can be substant�al. However, EADACPA changed th�s trad�t�onal rule 

to promote c�v�l lawyer part�c�pat�on �n these cases.44） If the defendant accused 
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of abuse can be shown to have been reckless, oppress�ve, fraudulent, or act�ng 

w�th mal�ce when comm�tt�ng phys�cal abuse and neglect of the elderly, the 

pla�nt�ff �s awarded not only provable monetary damages, but also h�s or her 

attorney’s fees and costs.45） 

　　For financ�al abuse cases under EADACPA, the law ut�l�zes the trad�t�onal 

c�v�l lawsu�t “preponderance of the ev�dence” standard.46） However, aga�n, 

to encourage lawyer part�c�pat�on �n these su�ts, �f �t can be shown that the 

defendant has been gu�lty of recklessness, oppress�on, fraud, or mal�ce wh�le 

comm�tt�ng the financ�al abuse aga�nst the elderly person, the Amer�can Rule 

aga�n �s removed, and the elder’s attorney’s fees and costs can be awarded 

s�m�lar to phys�cal abuse c�rcumstances that reach th�s level of proof.47）

　　Beyond EADACPA spec�fically, there are several other related statutes 

relat�ng to elder abuse. The Cal�forn�a Probate Code proh�b�ts those conv�cted 

of elder abuse from rece�v�ng �nher�tances from the�r v�ct�ms.48）Also, an elder 

abuse v�ct�m who �s a party to a c�v�l act�on and �s greater than age 70 may 

pet�t�on the court for an exped�ted tr�al, and �f the court grants the mot�on, the 

tr�al may beg�n w�th�n 120 days from the date the mot�on was granted.49）

２．Criminal Statutes

　　Elder abuse �s also conduct pun�shable by the cr�m�nal law.50） In Cal�forn�a, 

the pr�nc�pal elder abuse statute defines cr�m�nal m�sdemeanor phys�cal abuse, 

felony phys�cal abuse, cr�m�nal f�nanc�al abuse by a caretaker, and cr�m�nal 

financ�al abuse by a non-caretaker.51） Th�s cr�m�nal law pun�shes “any person 

who … w�llfully causes or perm�ts any elder or dependent adult … to suffer … 

unjust�fiable pa�n or mental suffer�ng.”52） The cr�m�nal prosecut�on of an elder 

abuse defendant uses the “beyond a reasonable doubt” standard appl�cable �n 

v�rtually all cr�m�nal proceed�ngs.

　　The m�sdemeanor elder abuse prov�s�on �nd�cates that “treatment of an 
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elderly person �n a way that �s l�kely to cause great bod�ly harm or death 

�n c�rcumstances where the elder’s person or health may be endangered” �s 

cr�m�nally pun�shable.53） Those who v�olate th�s prov�s�on two or more t�mes 

may be fined up to $2,000, �mpr�soned up to one year, or both.54）

　　The felony prov�s�on for phys�cal elder abuse prov�des that �f phys�cal 

abuse causes great bod�ly �njury to an elderly v�ct�m,55） perpetrators w�ll 

rece�ve an add�t�onal three years �n state pr�son �f the v�ct�m �s under 70 years 

old; and an add�t�onal five years �f the v�ct�m �s 70 years or older.56） If elder 

abuse �s the prox�mate cause of death, the abuser rece�ves an add�t�onal five 

years �n pr�son for v�ct�ms who are under 70 years of age, and an add�t�onal 

seven years �n �mpr�sonment �f the v�ct�m �s 70 or older.57） The Cal�forn�a 

cr�m�nal law also prov�des for pun�shment for caretakers and non-caretakers 

who comm�t cr�m�nal theft, embezzlement, fraud, �dent�ty theft, forgery, or false 

�mpr�sonment aga�nst the elderly.58）

　　There are also other legal avenues attempt�ng to support cr�m�nal elder 

abuse prosecut�ons. For example, Cal�forn�a law allows for exped�ted cr�m�nal 

tr�als when an elderly person �s a w�tness or v�ct�m �n a case.59） Indeed, cr�m�nal 

cases where a v�ct�m �s at least 70 years old are g�ven precedence over other 

cr�m�nal tr�als.60） The statute also requ�res that the tr�al shall beg�n w�th�n 

th�rty days of arra�gnment.61） Also, elderly v�ct�ms may obta�n restra�n�ng 

orders aga�nst perpetrators of abuse, wh�ch can be �ssued ex parte.62）

　Ⅲ．Japanese Regulation

　A．Law of Prevention of Elder Abuse (EAPCSL)
１．Enactment of EAPCSL

　　Japan enacted the Long-Term Care Insurance Act �n 1997.63） One purpose 
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of the enactment of the law was to lessen the burden of careg�vers and reduce 

elder abuse, wh�ch has been occurr�ng more frequently as the soc�ety changed. 

The law demands the creat�on of Commun�ty General Support Centers, wh�ch 

have the role of prevent�ng elder abuse and protect�ng the r�ghts of the 

elderly. Th�s law, wh�ch ma�nly created the long-term care �nsurance system, 

was of course not enough to address the problems of elder abuse. Thus, 

there was a need for a law that spec�al�zed �n elder abuse wh�le also ut�l�z�ng 

the Commun�ty General Support Centers. After struggles by researchers, 

attorneys, mun�c�pal�t�es and other pract�t�oners �n research�ng elder abuse and 

support�ng the abused elderly, the “Elder Abuse Prevent�on and Careg�ver 

Support Law” (“EAPCSL”),64） so called the “Law of Prevent�on of Elder Abuse,” 

was finally enacted �n 2005.65） 

　　Hence, �n Japan, elder abuse �s a nat�onal �ssue addressed through nat�onal 

law. In EAPCSL, an elder abuse �s an abuse of a sen�or over 65 years of age 

done by careg�vers at home and at elder care fac�l�t�es.66） EAPCSL �s structured 

to regulate the elder abuse by careg�vers at home and at elder care fac�l�t�es 

separately. The careg�ver at home does not need to l�ve w�th the elderly. 

２．Types 

　　Generally speak�ng, the defin�t�on of elder abuse �s s�m�lar to the one of 

the Un�ted States.67） Art�cle 2 sect�ons 3, 4, and 5 of EAPCSL def�ne elder 

abuse, spec�f�cally phys�cal abuse, neglect, psycholog�cal abuse, sexual abuse 

and/or financ�al abuse by the careg�vers at home and �n elder care fac�l�t�es. 

Def�n�t�ons of abuse are stated separately for abuse by careg�vers at home 

and by pract�t�oners at care fac�l�t�es. Both defin�t�ons are s�m�lar and the only 

d�fference �s that neglect by a pract�t�oner �ncludes “neglect s�gn�f�cantly an 

offic�al duty to care for an elderly person” and excludes neglect�ng a person 

l�v�ng together from abus�ng the elderly.68）
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　　Phys�cal abuse �s v�olent conduct that results or could result �n external 

wounds to the body of an elderly person.69） Phys�cal abuse can �nclude v�olent 

conduct result�ng �n pa�n, as well as �ntent�onal and cont�nuous �solat�on of an 

elderly person from the outs�de world, such as forc�ng foods �nto h�s or her 

mouth, ty�ng up �n a bed, or g�v�ng excess med�c�ne �ntent�onally to restra�n an 

elderly person.70）

　　Neglect �s the �ntent�onal or un�ntent�onal abandonment and nonprov�s�on 

of care by a careg�ver that worsens the l�v�ng env�ronment and bod�ly or 

psycholog�cal cond�t�on of an elderly person. It �ncludes conduct such as cutt�ng 

down food s�gn�ficantly or leav�ng an elderly person for an extended per�od 

that results �n the weaken�ng of the elderly, or leav�ng a person l�v�ng together 

w�th the elder person who �s not a careg�ver to conduct s�m�lar phys�cal, 

psycholog�cal or sexual abuse.71）

　　Psycholog�cal abuse �s s�gn�f�cant use of abus�ve language or s�gn�f�cant 

d�sm�ss�ve behav�or of an elderly person, or other speech and behav�or 

that could render a s�gn�f�cant psycholog�cal �njury to an elderly person.72） 

Psycholog�cal abuse �ncludes a threaten�ng or �nsult�ng word, a dom�neer�ng 

att�tude, neglect, and harassment that could create a psycholog�cal and 

emot�onal pa�n.

　　Sexual abuse �s an act of obscen�ty towards an elderly person, or mak�ng 

an elderly person perform an obscene act.73） Every sexual act or demand�ng 

of an act that has no mutual agreement w�th an elderly person �s sexual 

abuse. Th�s k�nd of abuse can �nclude leav�ng an elderly person naked, k�ss�ng, 

touch�ng sexual organs and demand�ng sex.

　　F�nanc�al abuse �s l�qu�dat�on of an elderly person’s property unjustly, by 

a careg�ver or by an elderly person’s fam�ly member, or other unjust profit�ng 

from an elderly person.74） F�nanc�al abuse �ncludes restr�ct�ng, w�thout reason, 
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the use of money as an elderly person w�shes. As for the financ�al abuse, abuse 

by fam�ly members who are not careg�vers �s also regulated.75） F�nanc�al abuse 

�s the k�nd of abuse that �s character�st�c of elder abuse compared to ch�ld 

abuse.76）

３．Characteristics of EAPCSL

　　A key character�st�c of EAPCSL, and �n contrast to USA law, �s 

that beyond proh�b�t�ng elder abuse, EAPCSL also prov�des support to 

careg�vers.77） It �s of course �mportant to resolve the problems of elder abuse, 

but ph�losoph�cally the law recogn�zes that support reduces the burden on the 

careg�vers and could prevent elder abuse. So to protect the elderly and reta�n 

the�r d�gn�ty prevent�vely, the law extends support to careg�vers and states the 

respons�b�l�t�es of the adm�n�strat�on concern�ng these measures. Th�s �deology 

�s reflected �n the t�tle of the law and �s stated �n the purpose of the law.78） The 

support prov�ded to all careg�vers �ncludes consultat�on, gu�dance and adv�ce 

by the mun�c�pal�t�es regard�ng ava�lable long-term care serv�ces, methods 

to take care of the elderly, and adv�ce on the work�ng and care cond�t�ons 

of the careg�vers. These measures are needed, s�nce the abuse could be the 

result of the stress of car�ng and hav�ng no counsel�ng or support ava�lable. 

Mun�c�pal�t�es could also let the elderly stay �n the care fac�l�t�es for a short 

t�me to reduce the burden of the careg�vers.79）

　　L�ke the USA, the law focuses on report�ng for detect�on of elder abuse. 

It states that respons�ble bod�es, such as care fac�l�t�es, hosp�tals, publ�c health 

centers, any other organ�zat�ons that serv�ce the welfare of the elderly, 

�nclud�ng pract�t�oners at care fac�l�t�es, phys�c�ans, publ�c health nurses, 

attorneys and other persons whose job relates to the welfare of the elderly 

must recogn�ze that they are �n a pos�t�on to d�scover elder abuse eas�ly. Hence, 

accord�ng to the law, they must make a s�ncere effort to detect elder abuse 
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�n �ts early stage.80） However, s�nce no penalty �s appl�ed for lack of report�ng, 

elder abuse �s not detected eas�ly.

　B．Regulation of the Caregivers
１．Caregivers at Home

　　Beyond the general obl�gat�on of the respons�ble bod�es �n detect�ng elder 

abuse, any person who th�nks he or she has found a sen�or be�ng abused by 
a careg�ver at home must make an effort to report to the mun�c�pal�t�es as 

qu�ckly as poss�ble.81） Further, when th�s sen�or’s l�fe or body �s �n ser�ous 

danger, the person who has found h�m or her must report to the mun�c�pal�ty 

�mmed�ately.82） Hence, every person �n Japan �s a mandated reporter. In an effort 

to promote report�ng, a reporter’s obl�gat�on to observe confident�al�ty under 

the other laws does not preclude h�m or her from report�ng. Moreover, the 

law does not exclude the false or negl�gent report, �n case of elder abuse done 

by careg�vers at home. Thus, for example, a phys�c�an who m�sd�agnosed an 

�njury as elder abuse and made a report does not become gu�lty for d�sclos�ng 

the pat�ent’s personal (confident�al) �nformat�on.83） Officers at the mun�c�pal�t�es 

must not d�sclose any �nformat�on that could spec�fy the reporter.84）

　　The law �s �mportant for �ts language that anyone who “th�nks” he or 

she has found a sen�or be�ng abused must make an effort to report.85） Th�s 

legal standard for report�ng potent�al abuse �s s�m�lar to the one of the Un�ted 

States, wh�ch �s “knowledge” or a “reasonable susp�c�on” that an abus�ve event 

has taken place, rather than absolute certa�nty of �ts occurrence. It �s d�fficult 

to be certa�n about elder abuse, but �t �s �mportant to detect the abuse early. 

Prevent�ng elder abuse would be eas�er th�s way. 

２．Practitioners (Caregivers) at the Facilities

　　The pract�t�oners at care fac�l�t�es are mandated to report elder abuse 
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they find at the�r fac�l�t�es.86） Further, any person who th�nks he or she has 

found an elderly be�ng abused by pract�t�oners at care fac�l�t�es must make an 

effort to report, or must report �n case of a ser�ous danger, to the mun�c�pal�ty 

as qu�ckly as poss�ble, �n the same way as the abuse �n the home. Once aga�n, 

the reporter’s obl�gat�on to keep the secrecy under the other laws does not 

preclude h�m or her from report�ng.

　　Importantly, the pract�t�oners at the care fac�l�t�es cannot be f�red or 

retal�ated aga�nst for report�ng, except �n the case of a false or, unfortunately, 

a negl�gent report. Th�s latter l�ne of law that does not exclude negl�gence 

�n mak�ng a report has been cr�t�c�zed for h�nder�ng pract�t�oners from 

report�ng.87） As well, the culture of employers, �nclud�ng tra�n�ng employees, 

must be �mproved to fac�l�tate an atmosphere of report�ng.

　C．Role of Municipalities
　　The pr�mary agency des�gnated by EAPCL to create measures for and 

�nvest�gate elder abuse �s the mun�c�pal�ty. Each mun�c�pal�ty must create a 

Commun�ty General Support Center �tself, or that funct�on may be outsourced. 

Publ�c health nurses, “care managers” and soc�al welfare workers are �deally 

supposed to work together at the center to extend the comprehens�ve 

measures prevent�ng elder abuse. The center also purportedly has a role 

�n creat�ng a network of attorneys, jud�c�al clerks, soc�al welfare workers, 

phys�c�ans, and other profess�onals concerned w�th elder abuse. However, 

l�m�ted staff and fund�ng create �ssues for address�ng the needs of sen�ors 

desp�te the law.88）

　　The mun�c�pal�ty that rece�ves a report on elder abuse must first confirm the 

safety of the elderly and facts surround�ng the report. Once th�s �s done, �t then 

must consult w�th the collaborat�ng part�es, such as Elder Care Support Center, 
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Commun�ty General Support Center, and other related or pr�vate organ�zat�ons 

to d�scuss the case by a case conference method.89） W�th�n each case conference 

d�scuss�ng the reported case, the presence of attorneys �s recommended.

　　When there �s a ser�ous danger to the elderly at home, the mayor can 

send offic�als from a General Support Center or other related agenc�es to the 

sen�or’s home to conduct the necessary �nvest�gat�on and ask quest�ons.90） If 

anyone  refuses, d�sturbs, or evades the on-s�te �nspect�on, does not answer 

the quest�ons, answers falsely, prevents the elderly from answer�ng or forces 

the elderly to reply falsely, he or she �s l�able up to a max�mum fine of 300,000 

yen.91） S�nce th�s �s not a cr�m�nal �nvest�gat�on, the offic�als cannot enter the 

home by force. The mayor can ask, or has to ask �n case of danger, for help by 

the pol�ce when conduct�ng on-s�te �nspect�ons. 

　　The mun�c�pal�ty, �n the case of a ser�ous danger of abuse, �s �mmed�ately 

requ�red to access home care serv�ces for the elderly, such as day serv�ces, 

home-helpers and a short stay, or adm�t the elderly to elder care fac�l�t�es, such 

as nurs�ng homes, to prevent further abuse by the careg�vers.92） When needed, 

the mun�c�pal�ty can also appeal to appo�nt an adult guard�an.

　　Dur�ng the t�me the sen�or �s comm�tted to the elder care fac�l�ty, the 

mayor and the head of the care fac�l�ty can restr�ct the abus�ve careg�ver from 

contact w�th the elderly.93） Th�s prov�s�on �s useful s�nce the v�s�ts by an abuser 

can be restr�cted w�thout a court order.

　　Mun�c�pal�t�es are requ�red to consult, gu�de and adv�se any careg�vers, 

not only the one accused of elder abuse, and take any needed measures 

to reduce the burden of the careg�vers.94） Th�s �ncludes lett�ng the elderly 

stay �n a care fac�l�ty for a short t�me when there �s an �mmed�ate need of 

reduc�ng the burden of the careg�ver. In add�t�on, explanat�ons to careg�vers 

are promoted regard�ng the way to use the Long-Term Care Insurance, other 
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welfare serv�ces, and the adult guard�ansh�p system. Classes teach�ng methods 

of car�ng are also recommended, s�nce �gnorance about the way of car�ng or 

dement�a could cause stress to the careg�vers. These measures should be more 

than consult�ng, gu�dance or adv�ce regard�ng the way to prov�de the long-

term care. They could be support to find jobs for the careg�vers that �mproves 

work�ng and car�ng cond�t�on of the careg�vers, psycholog�cal counsel�ng that 

unravels the tangled feel�ngs between the elderly, ass�stance �n rece�v�ng publ�c 

ass�stance, or any other d�verse and comprehens�ve measures.

　　Mun�c�pal�t�es must publ�c�ze the author�t�es that conduct act�v�t�es on 

elder abuse and other collaborat�ng part�es.95） Th�s prov�s�on �s v�rtually un�que 

s�nce there have been no other laws that have stated the duty of government 

adm�n�strat�on to publ�c�ze �nformat�on on welfare serv�ces.96） However, the 

real�ty �s that not many people know that they need to report or where to 

report when they find elder abuse.

　　In the case of elder abuse at care fac�l�t�es, mun�c�pal�t�es must �nform 

prefectures about the abuse report they rece�ved.97） Then the mun�c�pal�t�es 

and the prefectures are mandated to use the�r respect�ve author�t�es to 

secure the appropr�ate operat�on of the fac�l�t�es.98） Under var�ous laws, the 

adm�n�strat�on has the power to superv�se and, for example, enter the fac�l�ty, 

and quest�on, �nspect, �nvest�gate, counsel, and order the fac�l�ty to suspend or 

part�ally suspend �ts operat�on.99）

　D．Other Measures against Elder Abuse
　　Beyond laws spec�f�cally address�ng elder abuse, there are other th�rd 

party gr�evance settlement bod�es, �.e., arb�trat�on bod�es that could be used �n 

the case of elder abuse. One �s the “Reasonable Steer�ng Comm�ttee” placed at 

each prefecture’s Counc�l of Soc�al Welfare. It �s a general gr�evance settlement 
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body regard�ng care fac�l�t�es. There �s also a gr�evance settlement body at the 

Federat�on of Nat�onal Health Insurance Assoc�at�on, spec�al�z�ng �n compla�nts 

concern�ng long-term care serv�ces. A user of long-term care serv�ces, 

�nclud�ng elder care fac�l�t�es, may compla�n about any abuse that has occurred 

there. However, both these systems are not opt�mal, s�nce �t �s d�fficult for the 

res�dents to compla�n about the fac�l�ty they are currently l�v�ng �n w�thout the 

fac�l�ty �dent�fy�ng the person who compla�ned. There �s also a need to �mprove 

staffing of the secretar�at of the comm�ttee. S�nce these gr�evance settlement 

bod�es deal w�th general compla�nts, the need for a body that spec�al�zes �n 

elder abuse for a sw�ft and adequate response �s espec�ally needed.100）

　　There are also welfare ombudsmen who are created by the government, 

each fac�l�ty, a network of the commun�t�es, c�t�zens, or by other actors �n some 

mun�c�pal�t�es. However, welfare ombudsmen have no legal stand�ng so there are 

l�m�ts to what they can do, and they are not as act�ve as �n the Un�ted States. 

　　When elderly people are subject to elder abuse, they may also sue 

pr�vately as a c�v�l case, or the prosecutors could place charges aga�nst the 

perpetrator as a cr�m�nal matter. However, unl�ke the Un�ted States, there are 

no spec�al laws for elder abuse regard�ng the c�v�l and cr�m�nal charges, such 

as on the standard of proof or fee prov�s�ons.

　Ⅳ．Discussion

　A．Lack of Success
　　Desp�te the extens�ve �nfrastructure of laws and pol�c�es govern�ng elder 

abuse �n the USA, success �n address�ng th�s tremendously �mportant soc�al 

problem rema�ns elus�ve. Elder abuse cont�nues to be a pervas�ve and complex 

problem. The stat�st�cs are aston�sh�ng: �n the USA, every n�neteen seconds an 
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elderly person �s abused;101） and up to 2 m�ll�on Amer�cans age 65 or older have 

been �njured, explo�ted, or m�streated by someone they depended on for care 

or protect�on.102） The USA �s clearly not do�ng a good job �n prevent�ng th�s 

soc�al scourge.

　　Japan �s also struggl�ng w�th the problem of elder abuse. Accord�ng to the 

survey done by the M�n�stry of Health, Labour and Wealth, there were 19,971 

reports and 13,273 elder abuses at home �n 2007: 27 elderly d�ed hav�ng been 

abused; 13 hom�c�des, 7 from neglect, 4 d�ed together w�th careg�vers, and 3 

deaths resulted from the abuse.103） As for the case of care fac�l�t�es, there were 

379 reports and 62 abuse cases that were confirmed. Unfortunately, l�ke �n the 

USA, fam�ly members were �mpl�cated �n a substant�al number of cases: 40.6% 

of abusers at home were sons, 15.8% husbands, and then daughters, daughters 

�n law and w�ves followed. 77.4% of v�ct�ms were female. By category, �n Japan, 

63.7 % of abuses were phys�cal abuse, 38.3 % were psycholog�cal abuse, 28 % 

were neglect, 25.8% were financ�al abuse, and 0.7% were sexual abuse. W�th�n 

these abuses at home, 35.5 % of the elderly were moved to care fac�l�t�es to 

solve the problems. Th�s survey �s c�ted to show merely the t�p of an �ceberg of 

actual abuse cases. 

　B．Limited Reporting and Increasing Incidence
　１．USA 

　　Elder abuse �s rarely reported, even �n the context of states mandatory 

report�ng laws. For example, an est�mated four out of f�ve cases of elder 

abuse go unreported accord�ng to the Amer�can College of Obstetr�c�ans and 

Gynecolog�sts.104）

　　Further, th�s �s not a new phenomenon; �nstead, �t �s a grow�ng one. The 

US Nat�onal Elder Abuse Inc�dence study reported that of the more than 
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500,000 v�ct�ms of abuse �n 1996, only 16 percent of abus�ve s�tuat�ons were 

reported to author�t�es.105） Yet desp�te legal attent�on and recogn�t�on of elder 

abuse at that t�me, �ts �nc�dence cont�nues to escalate.106） By 2004, the nat�onal 

survey of state APS programs data showed an astound�ng 61% �ncrease �n the 

number of elder and vulnerable adult abuse reports s�nce 2000.107） To add �nsult 

to �njury, only a m�nute fract�on of even the small number of reported cases 

ever result �n cr�m�nal prosecut�on or c�v�l l�t�gat�on.108）

　　Indeed, focus�ng only on the state of Cal�forn�a, the est�mated �nc�dence 

of elder abuse �s s�m�larly h�gh. More than 225,000 reported cases of elder and 

dependent adult abuse are rece�ved by APS annually, w�th most (two-th�rds) 

of reported abusers be�ng fam�ly members.109） Yet l�ke nat�onal stat�st�cs and 

desp�te the large number of reported cases, �t �s est�mated that only one �n 

five cases of elder abuse �s actually reported.110） Th�s leaves a large number 

of v�ct�ms suffer�ng �n s�lence w�thout support or recourse �n the�r abus�ve 

s�tuat�on.

２．Japan

　　In Japan, EAPCSL focuses on fac�l�tat�ng the reports rather than pun�sh�ng 

the abuser. Thus, no str�ct ev�dence �s requ�red, as �n the case of a cr�m�nal 

procedure, �n report�ng elder abuse. As noted prev�ously, a person only needs 

to th�nk there �s an abuse. So �n terms of the law, �t should be easy to report. 

However, the law �s not be�ng used as much as �t should be. One potent�al 

reason �s lack of penalty for not report�ng. Further, only the pract�t�oners at the 

care fac�l�t�es must report �f the elderly �s not �n a ser�ous danger.111） At care 

fac�l�t�es, fam�ly members are hes�tant to report abuse by pract�t�oners, s�nce 

there �s often a lack of alternate fac�l�t�es to wh�ch to move the elderly. Prov�ng 

the abuse �s also a task h�nder�ng fam�ly members from report�ng the abuse 

they find at the fac�l�ty.112）
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　　Consequently, the Japanese s�tuat�on �s s�m�lar to the Un�ted States, 

although there �s no good est�mate on the number of unreported or actual 

abuse cases. Ava�lable research shows that very few elderly persons report 

themselves be�ng abused (1.4 % at home; 5.3 % at fac�l�t�es),113） but clearly 

there are barr�ers to report�ng. Thus, �t �s �mportant to ass�st the elderly by 

empower�ng them to report or enable others to detect and report the abuse. 

Th�s report�ng could be enhanced by bu�ld�ng a good network of fam�l�es, adult 

guard�ans, welfare workers, off�c�als of mun�c�pal�t�es, pol�cemen, attorneys, 

and others concerned w�th elder abuse, but clearly �t �s a d�fficult problem to 

address. At th�s t�me, �t appears that only some mun�c�pal�t�es have been able 

to bu�ld robust networks.114）

　C．Lack of Research Interest and Funding
　　Beyond the obv�ous legal challenges to prevent�ng and deterr�ng elder 

abuse when there �s l�m�ted report�ng, and although r�sk factors are known and 

elder m�streatment has rece�ved some �ncreased attent�on from pol�cymakers 

and healthcare prov�ders, there rema�ns a lack of �nterest on the part of 

researchers �n th�s cr�t�cal area.115） The USA Nat�onal Inst�tute on Ag�ng 

(NIA) reported less than 50 peer-rev�ewed stud�es on elder abuse �n the 

sc�ent�fic l�terature; no comprehens�ve, populat�on-based study on the �nc�dence 

and prevalence of elder abuse; and no common def�n�t�ons of elders, abuse, 

neglect, or explo�tat�on.116） Consequently, l�ttle cont�nues to be known about 

the character�st�cs, causes, or results nor about effect�ve ways to prevent and 

manage elder abuse �n all �ts forms.117）

　　Although there has been some recogn�t�on of th�s substant�al problem by 

the USA federal government, �ts fund�ng to combat the problem rema�ns low. 

The total federal expend�tures d�rected toward elder abuse �n 2004 was less 
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than 1% of federal funds spent for fam�ly v�olence.118）

　　Further, suffic�ent fund�ng �s a major challenge for programs and agenc�es 

des�gned to detect and fight elder abuse. Many key program �mplementat�on 

centers such as APS are cons�stently underfunded by the USA federal 

government.119） For example, the USA Soc�al Serv�ces Block Grant (SSBG, T�tle 

XX of the Soc�al Secur�ty Act) �s the only source of federal fund�ng for APS.120） 

In 34 states, APS �s supported ent�rely or part�ally w�th federal SSBG funds 

and w�th l�ttle or no state funds.121） Further, �n states where APS rel�es ent�rely 

on federal SSBG support, fund�ng �s not guaranteed because there are many 

agenc�es compet�ng for SSBG dollars,122） and hence allocat�on �s often based 

upon pol�t�cal exped�ency. F�nally, only 2% of federal funds spent on all c�t�zen 

abuse c�rcumstances �s allocated to elder abuse, and less than 1% of research 

money for ag�ng �ssues �s prov�ded for elder abuse stud�es.123）

　　In Japan, EAPCSL states that the government must analyze the cases 

of elder abuse and research about prevent�on and measures aga�nst elder 

abuse.124） Th�s prov�s�on a�ms to support the mun�c�pal�t�es that are the 

respons�ble agenc�es concern�ng elder abuse. So there are some surveys 

conducted by the nat�onal and reg�onal governments to capture the real�ty 

of elder abuse. However these surveys are not suffic�ent and research about 

elder abuse �s clearly lack�ng. Furthermore, funds spent to support the actors 

concern�ng elder abuse are also �nsuffic�ent. Of spec�al note �s that the General 

Support Centers, wh�ch should play the central role �n the problems of elder 

abuse, need sk�lled staff�ng, but lack of suff�c�ent funds l�m�t the�r ab�l�ty to 

perform the�r dut�es.125）
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　Ⅴ．Policy Recommendations

　A．Lessons from Each Country
　　It �s apparent that both the USA and Japan have a s�gn�ficant problem 

w�th elder abuse. W�th the grow�ng of the sen�or populat�on, th�s soc�al welfare 

concern w�ll be exacerbated �f no substant�ve reform �s put �nto place.

　　Comparat�vely, both countr�es appear to recogn�ze that there �s a pol�cy 

concern �n the protect�on of the elderly. Yet desp�te pol�cymaker attent�on, 

there are clear �ssues w�th the effect�veness of e�ther system. Japan, espec�ally, 

�s st�ll lack�ng exper�ence �n tackl�ng elder abuse compared to the Un�ted 

States, �n sp�te of enact�ng the new law.

　　The attent�on that has been pa�d to th�s �ssue across these countr�es has 

resulted �n d�fferent strateg�es that may be useful for the other. Pol�cymakers 

should focus on complementary changes that bu�ld upon the laws already �n 

place to promote add�t�onal, effect�ve approaches �n address�ng the l�m�ted 

effects currently �n place.

　　One key area �s report�ng. Both countr�es suffer from a dearth of report�ng, 

but for d�fferent reasons. In the Un�ted States, an �mportant component of 

report�ng �s the v�rtual lack of any penalt�es assoc�ated w�th report�ng, as long 

as �t �s done �n good fa�th. A key pol�cy change for Japan �n th�s area would 

be to el�m�nate “negl�gent” report�ng by the pract�t�oners at the care fac�l�t�es 

from art�cle 21 sect�on 6 and 7 of EAPCSL, so that an employer cannot fire or 

d�sadvantage a pract�t�oner, and the pract�t�oner cannot be accused of reveal�ng 

confident�al �nformat�on for mak�ng a negl�gent report. Th�s “carrot” may then 

lead to profess�onals that are clearly �n the pos�t�on of observ�ng or suspect�ng 

abuse to be able to report w�thout fear of be�ng prosecuted or d�sadvantaged 
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for “negl�gent” report�ng.

　　However, further, the “st�ck” �n the USA of mandatory report�ng, wh�ch 

would not only mandate an “effort” to report but requ�re �t, may also promote 

reports of elder abuse. Th�s means mandat�ng that not only a pract�t�oner at 

a care fac�l�ty, but every person �n a pos�t�on to report �n all c�rcumstances, 

regardless of the case whether a sen�or’s l�fe or body �s �n ser�ous danger. 

Importantly, th�s �ncludes fam�ly members serv�ng �n any careg�ver role. The 

secur�ty of the elderly person should not be r�sked, even when �t �s d�fficult for 

the fam�ly. Us�ng the law to mandate that reports occur, rather than penal�z�ng 

those who report erroneously, errs on the s�de of more reports rather than less. 

Indeed, �t would be luxury �n th�s area to have too many reports to address.

　　Yet, as a soc�al cond�t�on, Japan has enacted an �mportant concept: that all 

people are mandated reporters. Th�s approach prov�des, and �ndeed empowers, 

every c�t�zen to be educated on, and be knowledgeable about elder abuse, and 

allows act�on by each c�t�zen about �t. Th�s �s certa�nly not the real�ty �n the 

Un�ted States, by law or �n pract�ce. An appropr�ate statement through legal 

reform and statute as �n Japan can prov�de s�gn�f�cant attent�on and soc�al 

awareness to th�s �ssue. Of course, desp�te the language of the law, there are 

only a few reports and not many people know they are mandated reporters �n 

Japan. So there �s a need for measures to enforce the law as well.

　　Further, the lack of knowledge of sen�ors as well as others on the 

soc�al welfare programs ava�lable �n the USA can take a lesson from Japan. 

Mandat�ng d�ssem�nat�on of ava�lable support serv�ces as under Japanese law 

�n the USA could prov�de more sen�ors, careg�vers, and others, �mportant 

�nformat�on on what programs are ava�lable to support the elderly �n the 

commun�ty. Th�s �s of cr�t�cal concern part�cularly because many of the elderly 

are cut off from commun�cat�ons w�th the broader commun�ty, and have no 
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means by wh�ch to d�scover programs that may be ava�lable to help them and 

address the�r c�rcumstances. In Japan, a Commun�ty General Support Center 

has the respons�b�l�ty of publ�c�z�ng the �nformat�on on the welfare programs, 

and could be an �nterest�ng model for emulat�on by the USA. However, �t needs 

more funds to funct�on well.

　　The �nst�tut�onal�zed elderly have �mportant, spec�al concerns. Here, both 

the USA and Japan have approached the �ssue �n part us�ng an ombudsman 

and other th�rd party observat�on systems. Yet each suffers for d�fferent 

fundamental reasons. Japan ma�nly uses gr�evance settlement bod�es to 

reflect the vo�ces of the �nst�tut�onal�zed elderly. Ombudsmen are act�ng only 

�n few reg�ons as of yet; Japan does not mandate ombudsmen or prov�de 

these persons w�th legal status that would requ�re �nst�tut�ons to answer for 

concerns ra�sed by them. In the Un�ted States, ombudsmen have legal status, 

but are not tra�ned to �dent�fy elder abuse.126） Hence, both countr�es may w�sh 

to adopt a model of ombudsmen that have legal stand�ng to enter, observe, and 

requ�re changes of cond�t�on and treatment of the elderly res�d�ng there us�ng 

�ndependent pa�d, tra�ned cl�n�cal staff.  For th�s, suffic�ent funds are needed to 

h�re the exper�enced staff ombudsman. Japan could espec�ally learn from the 

exper�ence of the USA and �ntroduce welfare ombudsmen nat�onally.

　　Importantly, Japan �s un�que �n recogn�z�ng the need to prevent�vely 

address elder abuse by recogn�z�ng the needs of careg�vers. Although done 

�nformally at t�mes by case managers �n the Un�ted States,127） no leg�slat�ve 

mandate ex�sts to prov�de counsel�ng and support to careg�vers who are l�kely 

under s�gn�ficant stress to prov�de adequate serv�ces to the elderly, part�cularly 

�f careg�vers are fam�ly members. Th�s �s a key lesson that needs to be learned 

by USA pol�cymakers to address the �nc�dence of elder abuse.

　　From a prosecut�on perspect�ve, Japan could learn from the US laws, 
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such as EADACPA �n Cal�forn�a, wh�ch deta�ls strateg�es to prosecute elder 

abuse. In both c�v�l and cr�m�nal cases, the law that addresses elder abuse 

spec�fically �n c�v�l damages and cr�m�nal charges makes �t eas�er to prosecute 

elder abuse.  F�rst of all, mandat�ng the cross-report�ng to law enforcement 

and tra�n�ng prosecutors about elder abuse would help the emergency cases. 

Impos�ng add�t�onal years of �mpr�sonment on the elder abuse perpetrators, 

espec�ally when the v�ct�m �s 70 years or older, could be cons�dered �n Japan to 

also promote protect�on of the elderly and deter cr�mes aga�nst them. It would 

also make the ser�ousness of elder abuse more apparent to a greater number 

of people. Exped�ted tr�als for an elder abuse v�ct�m who �s older than age 70 �n 

both c�v�l and cr�m�nal act�ons �s also a pract�cal approach to ga�n just�ce for the 

abused elder and qu�ckly br�ng perpetrators of cr�mes aga�nst them to just�ce.

　　F�nally, �t �s �mperat�ve for both countr�es to allocate adequate funds to 

�nvest�gate, research, and prov�de opportun�t�es for add�t�onal learn�ng on 

the presence of elder abuse, what contr�butes to �t, and what can be done to 

effect�vely prevent and address �t. W�thout adequate fund�ng, the �ssue w�ll 

cont�nue and l�m�t any progress wh�le the sen�or populat�on cont�nues to grow, 

and the problem gets worse. Resources devoted to secondary health care 

needs of abused pat�ents, soc�al welfare needs, soc�al secur�ty, and other costs 

w�ll escalate unless an �nvestment �s made now to address the problem of elder 

abuse.

　B．Autonomy verses Protection
　　In all of these reform efforts, another cons�derat�on bears ment�on�ng. The 

autonomy and �ndependence of elders must always be a focus.

　　Elder abuse �s complex and d�fferent from, for example, ch�ld abuse, s�nce 

sen�ors are adults. The balance between the autonomy of the elderly and 
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the �ntervent�on for elder abuse �s a d�fficult �ssue,128） but protect�on must not 

trump �ndependence and autonomy w�th�n h�s or her commun�ty.

　　Even when there �s an object�ve ev�dence of elder abuse, �f the sen�or 

�ndependently refuses an �ntervent�on that represents h�s or her true �ntent, 

soc�ety must respect that dec�s�on. Note, however, th�s must represent a 

true �ntent. Cases where the abuser �n fact makes the elderly refuse the 

�ntervent�on, or the elderly refuses w�ll�ngly due to hes�tat�on and fear of 

retal�at�on by the fam�ly abuser �s not true �ntent and, �nstead, represents 

coerc�on on the part of the abuser. Thus, there must be substant�ve 

�nvest�gat�on of the c�rcumstances to assess the s�tuat�on surround�ng the 

refusal of �ntervent�on; one should not leave the elderly eas�ly bel�ev�ng �n h�s 

or her words, espec�ally when there �s a doubt regard�ng a danger to the l�fe or 

body.

　　For address�ng elder abuses caused by fam�ly careg�vers, �t �s somet�mes 

necessary to sever the relat�onsh�p between the elderly and the fam�ly abuser, 

and moreover to let the elderly l�ve �n alternate care fac�l�t�es.129） Th�s �s also 

somet�mes harder than �n a case of a ch�ld abuse or a domest�c v�olence. The 

elderly persons have been members of fam�l�es throughout the�r l�fe and may 

have been l�v�ng �n the�r homes and the commun�t�es for an extended t�me.130） 

They may bel�eve, and the real�ty may be, that there often �s not that much 

t�me left to start the l�fe over and make new relat�onsh�ps. So many fra�l elderly 

hes�tate to cut relat�onsh�ps w�th the�r fam�l�es, even desp�te abuse, to leave 

the homes where they have been l�v�ng. However, �n some cases, th�s must 

be done. For example, 35.5 % of the elderly had to g�ve up stay�ng at home 

and move to hosp�tals or care fac�l�t�es to term�nate the abus�ng s�tuat�on �n 

Japan.131） Hence, these cases �nd�cate that for resolv�ng the problems of elder 

abuse, ult�mately, there �s a need to create a support system that enables 
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the elderly to l�ve cont�nuously at home and �n the commun�ty, w�th the 

commun�ty prov�d�ng support and assessment of the sen�or l�v�ng cond�t�ons 

and presence of potent�al abuse.132）

　C．Two Approaches Addressing Elder Abuse
　　Compar�sons between both countr�es have found two d�fferent approaches 

and pol�cy poss�b�l�t�es to regulate elder abuse. One �s a react�ve approach 

such as the one developed �n the Un�ted States and the other �s a prevent�ve 

approach such as the one Japan �s try�ng to establ�sh. These two themes ex�st 

�n the pol�c�es of each country to a certa�n extent. However, both these countr�es 

and �ndeed other countr�es could g�ve further cons�derat�on to hav�ng laws and 

systems that �nclude both approaches to prevent and sanct�on elder abuse.

　　React�ve approaches are �mportant �n the aftermath of elder abuse and �n 

an effort to deter future conduct. These �nclude fac�l�tat�ng cla�ms for damages 

�n c�v�l cases. They also �nclude laws that create spec�al categor�es of cr�mes 

for elder abuse both on m�sdemeanor and felony levels. Sanct�ons are heav�er, 

�nclud�ng greater fines and longer �mpr�sonment, when the v�ct�m �s older than 

a certa�n age. As well, clearly proh�b�t�ng those conv�cted of elder abuse from 

rece�v�ng �nher�tances from the�r v�ct�ms �s an �mportant tool to l�m�t these 

act�v�t�es.

　　Creat�ng jud�c�al procedures for elder abuse cases as react�ve measures 

could fac�l�tate those cases. For example, for both c�v�l and cr�m�nal cases 

where an elderly person �s a w�tness or a v�ct�m, an exped�ted tr�al would help 

the elderly, espec�ally when the elderly �s fra�l. It �s an �mportant system�c 

change to take �nto account the elderly h�m or herself, as well as s�gnal�ng 

the �mportance of such cases. In add�t�on, �ssu�ng restra�n�ng orders aga�nst 

perpetrators of abuse us�ng ex parte hear�ngs would be useful. Depend�ng on 
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the or�g�nal system, the way to pay the legal costs that would promote lawyer 

part�c�pat�on should be cons�dered, �nclud�ng �ncreas�ng legal payment for such 

prosecut�ons.

　　Prevent�ve approaches focus on measures that support the careg�vers to 

reduce the potent�al for abus�ve behav�or aga�nst the elderly. Th�s approach 

may be effect�ve �n reduc�ng future abuse, espec�ally when an elderly person 

needs cont�nu�ng care from a careg�ver and s�nce many abusers are fam�ly 

members. For the abuses by careg�vers at home, some of the follow�ng 

measures may be useful:133） a) Consult�ng, educat�ng and adv�s�ng careg�vers, 

b) Cur�ng the abused elderly, c) Separat�ng the elderly temporar�ly from the 

careg�ver, d) Introduc�ng or �ncreas�ng the care serv�ces to the elderly, e) 

Chang�ng the careg�ver, f) Adm�n�strat�ng the assets of the elderly by a th�rd 

party, g) Ass�gn�ng an adult guard�an, and h) Support�ng the financ�al status 

of the careg�vers and support�ng the�r financ�al c�rcumstances, such as help�ng 

to find jobs, fil�ng for bankruptcy, or help�ng them obta�n publ�c ass�stance.

　　Consult�ng, educat�ng and adv�s�ng careg�vers �s part�cularly needed, s�nce 

stress �s h�gh when careg�vers must address the stress of da�ly l�v�ng alone 

wh�le also tak�ng care of an elder person, and who may also lack knowledge 

on elder care or abuse. These c�rcumstances could hence create the perfect 

storm, lead�ng to abuse of the elderly. If long t�me fr�ct�on between the elderly 

person and careg�ver �s the or a cause of abuse, counsel�ng or arb�trat�on could 

help. In add�t�on, the he�ghtened needs of the careg�ver should be taken care of, 

part�cularly when the elderly person has other phys�cal or mental d�sab�l�ty.

　　In an effort to prevent abuse by careg�vers at care fac�l�t�es, some of the 

follow�ng measures could be cons�dered: a) Tra�n�ng the pract�t�oners on elder 

abuse, b) Creat�ng a gr�evance settlement system or a th�rd party comm�ttee 

at the fac�l�ty to work on elder abuse and confl�ct �ssues, and c) Improv�ng 
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adm�n�strat�on accountab�l�ty, �nclud�ng creat�ng a system to manage financ�al 

resources of res�dents. In add�t�on, support�ng the pract�t�oners and �mprov�ng 

the work�ng cond�t�ons at these fac�l�t�es �s a cruc�al factor �n reduc�ng elder 

abuse.

　　Above all, creat�ng a network of a w�de spectrum of profess�onal and 

commun�ty members and stakeholders detect�ng and solv�ng the problems of 

elder abuse �s �mportant �n prevent�ng and pun�sh�ng elder abuse. When both 

systems are �n place, they may work together to address these soc�al concerns. 

For example, prevent�ve systems that prov�de educat�on on the commun�ty 

level, �n hosp�tals, across prov�ders, �n other fac�l�t�es such as bank�ng 

�nst�tut�ons, soc�al serv�ces groups, and sen�or commun�ty centers, can ra�se 

knowledge and awareness of how to recogn�ze abuse. React�ve approaches can 

�ntegrate some of these very educators �n recogn�z�ng abuse and cooperat�ng 

w�th law enforcement and prosecut�on efforts as well as case management 

serv�ces �n all cases where abuse occurs. Th�s complementary effort can best 

prevent and deter elder abuse �f �mplemented successfully.

　VI．Conclusions

　　Desp�te the d�fferences �n culture between Japan and the Un�ted States, 

we have the soc�al concern of elder abuse �n common. Further, we have the 

lack of attent�on to th�s �ssue of mutual concern as well. In both countr�es, �t �s 

a “nat�on’s shame.”134） These are the very populat�ons who have g�ven much to 

soc�ety, and are now the most vulnerable. The soc�al contract, eth�cal precepts, 

and moral conv�ct�ons demand we act to ensure these c�t�zens are protected 

and may l�ve the�r days �n d�gn�ty. By understand�ng the d�fferent approaches 

and strateg�es across our soc�et�es, we may beg�n to learn how to address th�s 
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most �mportant of soc�al welfare �ssues. T�me �s of the essence that we do so; 

for the next elder and the next generat�on of elders to be harmed by abuse 

may be us, our ch�ldren, and our ch�ldren’s ch�ldren.
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tanimura & sasaki, supra note 70 at 13, 167-170.
95）EAPCSL § 18.
96）See JFBA, supra note 65 at 47.
97）EAPCSL § 22.
98）EAPCSL § 24.
99） See Publ�c A�d for the Aged Act (Act No. 133 of 1963), Long-Term Care Insurance Act 

and Soc�al Welfare Act (Act No. 45 of 1951).
100）See JFBA, supra note 65 at 121-122.
101） See Mart�n Ramey, Putt�ng the Cart Before the Horse: The Need to Re-exam�ne 

Damage Caps �n Cal�forn�a Elder Abuse Act, 39 san diego l. rev. 599, 301 (2002).
102） See committee on national statistics and committee on law and Justice, elder 

mistreatment: abuse, neglect, and exploitation in an aging america (2002), ava�lable 
at: http://books.nap.edu/catalog/10406.html (last v�s�ted August 23, 2008). Elder 
m�streatment �s defined as (a) �ntent�onal act�ons that causes harm or creates a ser�ous 
r�sk of harm (whether or not harm �s �ntended) to a vulnerable elder by a careg�ver or 
other person who stands �n a trust relat�onsh�p to the elder or (b) fa�lure by a careg�ver 
to sat�sfy the elder’s bas�c needs or to protect the elder from harm.
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